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From 1901 wo 1982, explanatory memoranda
were an optional part of the legislarive process.
More often in the earlier decades, comparative
memoranda were employed to help legislators
understand the changes effected by a bill. This
paper explains the two types of documents and
their history, and details the evolution of explana-
tory memoranda from an optional extra to an
essential feature of the parliamentary process. It
also includes a brief consideration of explanatory
memoranda in the states and territories, and
outlines the history of explanatory statements to
Commonwealth regulations.

Executive Summary

Explanatory memoranda now accompany every
government bill introduced into the Parliament,
but this has not always been the case. From 1901
to 1982, there was no easy way of knowing if an
explanatory memorandum had been produced
for a particular bill. An online Index to
Explanatory Memoranda (The Index), produced
by the Parliamentary Library, will now make it
possible for legislators and researchers to know if
a memorandum was produced.

In the first half of the wwentieth century, memo-
randa more commonly took the form of
comparative memoranda: documents that set out
the text of a Principal Act as it would appear if the
currenc bill was passed, and identified the addi-
tions or deletions made by the bill to that Acr.
From the 1950s, explanatory memoranda in the
modern sense have been more common: docu-
ments that assist members of Parliament, officials

' Acts Interpretation Act 1901, 5. 15AB(2)(e).

and the public to understand the objectives and
detailed operartion of the clauses of a bill.

Explanarory statements are similar to explanatory
memoranda, but the term is used for documents
that explain the purpase of Commonwealth regu-
lations rather than bills. These have been supplied
by government departments to the Senate
Regulations and Ordinances Commirtee since
1932, but there is presently no easy way to obtain
copies of explanatory statements prior to 1991.
From 2005, explanatory statements to all subot-
dinate legislation are available from the Federal
Register of Legislative Instruments.

Introduction

Since 1984, section 15AB of the Acss Interpret-
ation Act 1901 has provided for the use of
extrinsic material in the interpretation of an Act
of Parliament. Included in the list of relevant

extrinsic material is:

any explanatory memorandum relating to
the Bill coneining the provision, or any
other relevant document, that was laid
before, or furnished to the members of,
either House of the Parliament by a
Minister before the time when the provi-
sion was enacted;'

Previously, explanatory memoranda (EMs) had
been used principally as an aid in the legislative
process, but with this amendment, they assumed
much more importance in the interpretative
process. This change was not matched, however,
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by an increase in the availability of past EMs, and
in fact, the early history of EMs has been simply
unknown. Judging from the number of phone
calls received by the Parliamentary Library in
Canberra, the question “Was there an EM? must
be asked frequently by law librarians, but the only
certain way to establish whether or nort rhere was
in fact an EM to a particular bill has been to look
physically at the bound volumes of bills held by

certain libraries.

This is about to change, with the publication by
the Parliamentary Library of 2n online Index to
all EMs from 1901 to 1982.2 This Index has been
established by the only possible means, that of
checking all 198 volumes of bills for that period.
From 1983, it has been standard practice for an
EM to be presented to Parliament with every
government bill. (This practice does not however
apply to private Senators’ and Members’ bills.)
Thus the availability of EMs will now be clear for
the whole history of the Commonwealth
Parliament. The aim of this paper is to explain
some of the history revealed by the new Index.

The first explanatory memorandum: Copyright
Bill 1905

So, when was the first EM presented to
Parliament? The answer is, surprisingly early.
When the Copyright Bill was introduced in the
Senate in August 1905, questions were asked
during debate about the origins of the clauses in
the Bill. Senator George Pearce stated that;

Senator Keating in introducing the meas-
ure, indicated that it is largely based on the
report of the [1875-78 UK] Royal
Commission. It would have been helpful
to honorable senators in the case of 2
highly technical measure of this descrip-
tion, if some indication had been given as
to what portions of the bill are based on
the report of the Commission, and what
are based on existing legislation. We
should then have been able to see how far
the Bill clashes with, or takes away, exist-
ing rights in the Stares.’

Senator Henry Dobson complained that:

[ notice from this Bill an absence of
marginal notes, telling us from whart source
the clauses are taken. We have often found
such notes of grear service in the considera-
tion of Bills. I am, however, informed that
many of the clauses have been raken not
from English Acts, but from Bills prepared
as the result of various conventions and
conferences on copyright. Those Bills, as
Senator Symon tells us, have not yet been
placed upon the statute-book of Great
Britain.*

In replying to these concerns, Senator John
Keating spoke for the government:

I wish to indicate thart I heard the represen-
tations made by some honorable senators in
discussing the second reading. I think it

* The Index is to be published at hitp:/fwww.aph.gov.au/library/pubs/explanmem.
* Senator George Pearce, ‘Second reading speech: Copyright Bill 1905°, Senate and House of Representatives,

Debates, 30 August 1905, p. 1642.
* Senaror Henry Dobson, ibid., p. 1646.
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might facilitate the consideration of the
measure if some information of the charac-
ter they referred to were supplied to them.
Originally it was my intention to have a
memorandum prepared on this highly tech-
nical Bill, which would help honorable
senators to understand its provisions. Before
the consideration of the Bill in Committee is
resumed, I shall endeavour to get such infor-
mation supplied to them as will enable them
to properly approach its consideration.®

The resulting document, ‘Memorandum of refer-
ences to similar provisions in acts and bills’, bears
a printer’s date of 12 September 1905, and was
referred to in the parliamentary debate on 13
September as ‘2 very useful paper which has been
circulated’ . It lists every clause in the Bill, and
states the precedents from which the drafting has
been derived {see Figure 1}7

The Copyright Bill 1905 was amended before it
passed the Senate, and so when the Bill came to
the House of Representatives in October 1905, a
new version of the EM was prepared.® The main

differences were caused by the addition or dele-

tion of a clause or two, and are in the numbering

of the clauses rather than in the text itself.

This first known EM for the Commonwealth
Parliament is one of a very select group whose
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Figure 1: Explanatory memorandum to the
Copyright Bill 1905, Senate version

main task was to ourtline the precedents—from
the United Kingdom, Australian states, New
Zealand or Canada—from which the provisions
of a Commonwealch bill were drawn. (This infor-
mation was usually included in marginal notes;
see further on p. 12 below). There are only four
such explanatory memoranda in the Index, three
of which date from before 1910.°

This brief history reveals already some of rthe
complexity of early EMs:

* Senator John Kearing, ‘Committee stage: Copyright Bill 1905°, Senate and House of Representatives, Debates, 30

Auguse 1905, p. 1651.

[

13 September 1905, p. 2151.

Senator Sir Josiah Symon, *Committee stage: Copyright Bill 1905’, Senate and House of Represencatives, Debates,

7 Explanatory memorandum to the Copyright Bill 1905, Senate version, at
http:/Fwrww.aph.gov.au/library/pubs/explanmem/docs/1905CopyrightSen.pdf (512 KB).

Exphinatory memorandum to the Copyrighe Bill 1905, House of Representatives version, at

htep://www.aph.gov.au/library/pubs/explanmem/docs/ 1905 CopyrightHR. pdf (505 KB).
? The others weze for these bills: Marine Insurance Bill 1907, Bills of Exchange Bill 1909, Bankruprey Bill 1924.
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+  Different versions could be presented to either
the Senate or the House of Representatives, if
a bill was amended during its passage through
the chamber in which it was introduced.
Nowadays the differences may be highlighred
by the use of the term ‘Revised Explanatory
Memorandum’ or ‘Supplementary Explan-
atory Memorandum', but this was certainly
not the case during most of the 20% century.
For the period 1901-82, 22 instances have
been found of different Senate and House of
Representatives EMs, and these are indicated
in the Index with the phrase “Takes account of
[Senate/House of Representatives] amend-
ments to the bill.” On the other hand, there
are many cases—460 in the Index—where
identical EMs were presented to each cham-
ber.

*  The differences may be visible only by a close
reading of the two documents.

* The EM may be mentioned in the parlia-
mentary debate, but there is usually no
mention of it in the Senate Journals nor in
the House of Representatives Votes and
Proceedings.

* The only way of dating many EMs is to rely
on the printer’s date, which seems to be
consistently used only unul 1959, Thereafter,
the date of the introduction of a bill is
supplied in the Index as an approximation.

The second explanatory memorandum:
Commonwealth Electoral Bill 1905

Two days after the EM for the Copyright Bill was
printed, the same Minister, Senator Keating,
made the Second Reading speech for the
Commonwealth Electoral Bill 1905, saying:

... I hope by Saturday morning to have
[senators] supplied with a printed memo-
randum which will not only give a
reference to the sections of the Act sought
to be amended, but point out concisely
the effect of each amendment and the
necessity or reason for its enacumenc.!

Later, in response to a request for a copy of the
principal Act, he reiterated:

I shall supply [senators] ... with a copy of
the principal Act, and a memorandum
which will clearly indicate, in concise form,
the effect of each amendment, and the
necessity or reason for its amendment.!!

This description would sit well with any of
today’s EMs, and qualifies the Commonwealth
Electoral Bill 1905 as in fact the first bill to have
an EM in the modern sense. The four-page EM
was printed on 16 September 1905, and although
it has at most 3—4 sentences per clause of the bill,
and concentrates on explaining what has changed
rather than why it has changed, it is easily recog-
nisable as an EM."* Again, since the bill was
amended in the Senate before being sent to the

" Senaror John Keating, ‘Second reading speech: Commonwealth Electoral Bill 1905°, Senate and House of

Representatives, Debates, 14 September 1905, p. 2274.
" ibid., p. 2284.

12 Explanatory memorandum to the Commonwealth Electoral Bill 1905, Senate version, at
hitp:/Awww.aph.gov.au/library/pubs/explanmem/docs/ 1 905ElectoralSen.pdf {661 KB).
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House of Representatives, a revised EM was
printed six days after the Bill was introduced into
that chamber.”

The differences berween the Senate and House of
Representatives versions are best seen in the hand-
written annotations of Robert Garran, then
secretary of the Attorney-General’s Department,
in the file on the bill now held by the National
Archives.” Finally, one could note that a
‘Comparative table of the clauses of the bill and
the sections of the Commonwealth Electoral Act
1902 had been prepared for an earlier version of
the Bill, in mid-July 1905, and is available in the
same file at the National Archives.’

Although these first EMs were revised to reflect
parliamentary amendments to the bills con-
cerned, it was to be over 24 years before similar
cases occurred, with the Excise Tariff 1933, the
Navigation Bill 1935 and the Australian Soldiers’
Repatriation Bill 1935.

The first comparative memoranda

Although the natural tendency today is to regard
EMs as the primary tool to assist the Parliament
in its task, this was not the case during che first
decades of the 20" century. A number of
approaches were tried until the EM established its
supremacy.

On a few occasions in 1901-2, when the first laws
of the new nation were being made, versions of
bills were produced that showed, in bold font or
strikethrough font, the additions or deletions
being made during passage through Parliament.
This happened for such contentious legislation as
the Post and ‘Telegraph Bill 1901, the
Commonwealth Public Service Bill 1901, the
Commonwealth Flectoral Bill 1902, and the
Customs Tariff Bill 1902.

Today, new versions of bills are routinely
produced once a bill has passed one of the houses
of Parliament, if amendments have occurred, but
what is different about these early examples is that
the amendments are made obvious to the eye.
This practice seems not to have persisted into
1903, but was replaced by a couple of other
approaches. On one occasion, a sheet of amend-
ments was circulated explaining the differences
between the Judiciary Bill 1902 and the Judiciary
Bill 1903." More often, large bills that had been
subjected to many amendments were reprinted
during the course of debate, but withour high-
lighting the amendments by use of different fonts.

In 1905, in the debate on the Copyright Bill,
there were allusions to the practice:

" Explanatory memorandum to the Commonwealth Electoral Bill 1903, House of Representatives version, at
heep:/ fwww.aph.gov.auflibrary/pubs/explanmem/docs/ 1905Electoral HR. pdf (1 MB).

¥ Explanatory memorandum to the Electoral Bill 1905, annotated Senate version, at
hetp:/fwww.aph.gov.au/library/pubs/explanmem/docs/1905ElectoralSenAnnotated. pdf (504 KB); source: Narional

Archives of Australia A2863, 1905/29 Pare 1.

% Explanatory memorandum to a draft Electoral Bill 1905, at heep://www.aph.gov.aw/library/pubs/explanmem/docs/
1905Electoraldraft.pdf (468 KB); source: Narional Archives of Australia A2863, 1905/29 Part 1.
““ Hon, Alfred Deakin, ‘Second reading speech: Judiciary Bill 1903, Senate and House of Representatives, Debates, 9

June 1903, p. 588.
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Senator KEATING.—If an entirely new
Bill were submitted, it would be very diffi-
cult for honorable senators to appreciate
where an alteration was being made.

Senaror BEST.—Not unless it was shown
in different type.

Senator KEATING.—That method has
been adopted, but experience has shown
thart it is attended with some difficulties.”

Another legislative aid, used on a couple of occa-
sions, was the production of a table of contents of
the secrions of a bill. This was done for the
Commonwealth Public Service Bill 1901 and the
Navigation and Shipping Bill 1904. It did not

however become a common practice until 1973."

Marginal notes were also inserted into some early
bills, showing the location of precedents from
other jurisdictions for particular provisions of a
bill. These marginal notes were used from 1901
uneil at least 1945, and some were still present in
the 1973 reprint of Commonwealth Acts.”

A slighely new approach was tried later in 1905,
the same year that the first EMs were produced.
A document was produced sewting out certain
sections of the existing fmmigration Restriction Act
1901, as they would be if amended. Again, in

1906, a part of the Australian Industries
Preservation Bill 1906 was printed with the
proposed amendments incorporated.

Most of these dozen documents related to
completely new [aws. As time wenct by, however,
the practice of passing amending acts prompted
new ways of conveying informacion. The devel-
opments outlined in the preceding paragraphs
culminated in the production of a new type of

document.

Lare in 1909, a document was presented to the
House of Representatives entitled ‘Reprint of the
Commonwealth Electoral Acts, showing the
amendments proposed by the Commonwealch
Electoral Bill 1909° (see Figure 2).* The amend-
ing Bill was only twelve pages long, but the
anticipatory reprint of the Act contained 54
pages, and began with this note: “Type ruled
through indicates the matter proposed to be
omitted. Black rype indicates matter proposed to
be inserted’ (see Figure 3 for a later example).
Users of word-processing software thac cracks
changes would be familiar with the practice
adopted here.

This reprint contains nothing by way of summary
or explanation of the bill, and therefore cannot
really be called an explanatory memorandum.
The term ‘black-type memorandum’ is used for

 ‘Second reading speech: Commonwealth Electoral Bill 1905°, Senate and House of Representatives, Debates, 14

Seprember 1903, p. 2284,

" The change occurred as a result of Drafting Instruction Ne. 1 of 1973, ‘New praciices with respect to the form of
legislation’, issued by the Office of Parliamentary Counsel. Among ather things, this Instruction required a table of
contents for bills conraining 25 clauses or more. A table of contents has been required for all bills since 1993.

" The latest example thac has been identified is the Life Insurance Bill 1945. For the reprint, see for example the Bills
of Exchange Act 1909-1973, in Acts of the Parliament 1901—1973, vol. 2, at pp. 258-9.

* Comparative memorandum to the Commonwealth Electoral Bill 1909 (No. 2), at
hup:/www.aph.gov.au/library/pubs/explanmem/docs/1909Eleceoral HR.pdf (10.8 MB).
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this rype of document, even today, by staff of the
Actorney-General’s Department and the Office of
Parliamentary Counsel, because new material was
shown in bold type. However, the term ‘compara-
tive memorandurn’ (CM) has been used before,
and is adopted in the Index for this class of docu-
ment.”' A working definition mighr be this:

A documene that sets out the text of a
Principal Act as it will appear if the current
bill is passed, and identifies the additions
or deletions made by the bill to that Act.
Alternatively, it sets out differences
between a current bill and a former version
of that bill, or between an existing rate of
tariff and a proposed rate.

Although the dozen documents produced from as
early as 1901 do fit this definition of CM, the
significant innovation in 1909 is thar for the first
time an anticipatory reprint of an existing Act,
with proposed amendments highlighted by differ-
ent fonts, was produced. The innovation did not
pass unnoticed, During the Second Reading
debate on 29 October, Mr J. H. Cats (Labor,
Cook) spoke as follows:

I have not, so fat, heard any honorable
member congratulate the Minister of
Home Alffairs on the way in which this Bill
has been presented for our consideration. I
wish to do so now. Under the practice
hitherto adopted in the framing of amend-
ing measures it has been very difficult for

honorable members to compare the
proposed amendments with the various
provisions of existing legislation. I am very
glad to note in this case a new departure.
The Minister has supplied honorable
members with a copy of the existing Ace as
proposed to be amended by this measure,
in which the amendments are indicated in
black letters. Honorable members are thus
enabled very readily to understand the
changes proposed to be made in the exist-
ing law.

In che period covered by the Index, there are 300
comparative memoranda, the latest having been
issued for the Freedom of Informarion Bill 1981

REPRINT
COMBMONWEALTH JELECTORAL ACTS,
AMENDMENTS 1ROPOSED

»

THY COMMONWEALTIE ELECIORAL SH.L 1909

{CTRCULATED BY TIE MINIFEIR FOGR NOMI AVPATRN)

Hn Authorily:
5. KEMF, GOTIERUEXY FINTER, MEARSCRYT,
CAIe

Figure 2: Comparative memorandum to the
Commonwealth Electoral Bill 1909 (No. 2)

* Justice Kirby used the term as long ago as 1983: Atcorney-General’s Department, Symposium on statutory interpreta-
tion, Australian Government Publishing Service, Canberra, 1983, p. 56.
#J. H. Catts, ‘Second reading speech: Elecroral Bill 1909 (No. 2)’, Senate and House of Representatives, Debates, 29

October 1909, p. 5179.
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(showing the differences between it and the
Freedom of Information Bill 1978).%2 Of the 300,
112 constitute a subset that is probably of lesser
interest for legal research: these are the documents
that show the differences between old and new
rates of customs and excise rariffs. That leaves 188
CM:s that may be of interest to law librarians and
other researchers, but be warned not to order a
CM when you really want an EM! In contrast to
CMis, there are 1423 EMs in the Index.

As with EMs, different versions of CMs may have
been presented to each chamber of Parliament,
depending on amendments in the originating
chamber. This has occurred six times during the
period covered by the Index, the last time being
with the Conciliation and Arbitration Bill 1956.

Later developments

One of the more interesting EMs is the one
presented for the Land Tax Assessment Bill 1909.
Although the title of the Bill sounds innocuous,
and one would, these days, expect a rather dry
outline of taxation, the EM in fact outlines the
political objectives of the Bill as being to increase
the white population of Australia:

A population sufficiently large to effec-
tively develop its various resources and
defend it from invasion is essential to the
progress and even the very existence of
every country. While this is true of all
countries, it is particularly true of
Australia, No land has greater natural
resources; none, by reason of geographical
situation or by the enormous extent of its
coastline, is so vulnerable to attack,

... Our need is for men—of our own or
kindred races—rto settle upon our lands, to
further develop our grear resources, to
create new wealth.”

The first bill that received both an EM and a CM
seems 1o have been the Income Tax Assessment
Bill 1930, which occasioned this exchange in the
House of Representatives:

Mr THEOQDORE (Dalley— Treasurer)
[11.25].—I move—

That the bill be now read a second dime.

Honorable members will no doubt appre-
ciate the fact that the income tax laws are

» Later CMs known to me are those for the National Crime Authority Bill 1983 ("Memorandum showing the
changes proposed to be made to the National Crime Authority Bill 1983 by amendments to be moved on behalf of
the Government’, Senate, 28 May 1984), the Child Support {Assessenent) Bill 1989 (‘Memeoerandum showing the
Bill as introduced and as proposed to be amended by the Government’, House of Representatives, 16 August 1989},
and the Privacy Amendment Bill 1989 {"Memorandum showing the Bill as incroduced and as proposed to be
amended by the Government’, Senate, 17 November 1989).

* Explanatory memorandum to the Land Tax Assessment Bill 1909, at heep://www.aph.gov.au/library/pubs/explamem/
docs/1909Land TaxHR.pdf (414 KB). This Bill also holds a place among the arcana of patliamentary history, since
it was introduced as the ‘privilege bill’ for the 1909 session of Parliament: 2 bill presented to assert the right of the
Parliament to deliberate without reference to the immediate cause of summons (Fowse of Representatives practice, 4%
edition, 2001, p. 218). These bills are tradicionally not dealt with during the remainder of the session, and so the
subject of land rax was not considered again uneil August 1910, eventvally resulting in the Land Tax Assessment Act

1919, which remained on the statute books uneil 1953,
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very complex, and have become highly
technical. Amendments of a comprehensive
character have become difficult to follow,
and extremely difficult to understand.

Dr. Earle PAGE.—Difficult to explain, too.

Mr THEODORE.—As my predecessor,
the right honorable member for Cowper
(Dr. Eatle Page) remarks, it is difficult to
explain them. I have endeavoured to assist
honorable members by circulating, in
addition to the bill, a printed memoran-
dum, showing, in black type, the proposed
amendments to the original law, and also
giving explanatory notes that are very

extensive,

Mr. STEWART —A most welcome inno-
vation!

Mr THEODORE.—I think thar they will
be welcomed, although the notes them-
selves make somewhar redious reading
because of the technical terminology that
must be employed. The circulation of the
explanatory memorandum will, perhaps,
make it unnecessary for me to traverse the
whole bill, and to deal with every provision
in detail,..®

In this case, the term ‘memorandum’ appears to be
used for what I have called the comparative memo-
randum, and ‘explanatory notes’ is used for whar is
now termed the explanarory memorandum.

Cabinet docwments

29, {1) A document is an exempt document il it is— .

. (@) o dociareni ehar kas been submitted to the Cabinct for ita consider-
atien ar Is propased by a Minister to be so subnrirted:

(2) a documeat (hat has been submitied to the Cubinet for iis considerstion
or B proposed by = Minisicr to be zo suhmitted, belng a docwmend that
was bronght into existence for the pmpose of submission for considers-
tlon by the Cabloet;

(b) an official rocord of the Cabinet;

() a docionenr that s a copy of, or of a part &f, o docurent referred 1o
i paragraph {d) or 16); or

{c) = document that Is & copy of, or of a part of, or cootains an cxtract
from, o document referred & in paragraph (a) or {B); oF

(@} & document the disclosiisc of which wonld involie the disclosure of any
deliberation or decision of the Cabinet, other than & do¢ument by which
& decision of the Cabinet was officially published,

(2) For the purpeses of this Act, a centificats signed by the Secretury to the
Department of the Prime Minister and Cabined certifying that a document is
ong of a kind referred 1o in a paragraph of sub-section (1) cslablishes
conglusively that it is an eicmpt document of that kind.

{3} Whers 3 document is a document referyed lo in paragraph (1} (ej oF (d)
by ruuun only ol marter ina oI T
ifi under sub

(M in mpcct of the docu mmt
alm!l identify uuu part or those pariz of the document a5 containing the master
by reasor of which the eestificate is given.

() Sub-secttor (1) does not apply to a doanmnr By reason of the fazt that it
wet xubisitted.to 1he Cabinet for its consideration or Is propored by a Miniszor to
be so submitted If It was not brovght into existence for the purpase of subniission
Jfor consideration by the Cabinet,

* {4 For the perposes of this Act, n certificate signed Ty (he Secrctary to the
Departmend of the Prime Minister and Cabinct certifying (it 2 docunent as
described dn A request woold, if h extsted, be one of g kind mfcru-d to in a pars.

grxph of sub-seetion (X that, i such o & exists,
it is nn exempt documend of that kind.
{5) Where a certificate da with sub-section (4) has boen signed I

respoct of 3 document &5 deseribed In o requess, 1he decision on the reqoest may
e & declsion that sccess 4o a document 23 described In the request is refused on
the ground that, If such 2 docutneot ¢xisted, it would be an exempt document
referred to in the paragraph of sub-scetion (1) that s specified o the eertificate.

(6) A referencs in this section to the Cabinet shall be read as mc!.ud.lng a
refertnce to A Commitree of the Cobinat.

Figure 3: extract from a typical comparative memo-
randum: comparison of the Freedom of Information
Bill 1978 with the Freedom of Information Bill

1981; deletions are in italics, additions are in bold

The first EM for a private Senator’s bill was the
one presented for the Wheat Industry Insurance
Bill 1938, but as a general rule, private Senartors’
or private Members’ bills have not been accompa-
nied by EMs. Only three other instances of EMs
for private bills are noted in the Index, though
there may have been more.®® Even today, the
requirement for EMs is applied to government
bills rather than private bills, although recently
there has been a wend o produce EMs for major
private bills, such as the National Animal Welfare

# Edward Theodore, ‘Second reading speech: Income Tax Assessment Bill 1930°, Senate and House of

Representatives, Debates, 4 July 1930, pp. 37234,

* The other bills were: Conciliation and Arbitration Amendment Bill {No, 2} 1981, Offences against the Parliament
Bill 1981, Constiturion Alterarion (Fixed Term Parliamenss) Bill 1982.
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Bill 2003, which was introduced by the
Australian Democrats.

Up to the 1940s, the numerical balance between
EMs and CMs remained heavily in favour of
CMs, but with the 1950s, EMs began to predom-
inate, and during the 1970s, there were only 8
CMs but 518 EMs. As to why CMs have appar-
ently gone out of fashion, the answer might be
that a good EM is normally superior to a CM,
because it should explain not only the changes,
but also the reasons for them. To take 2 random
example, the EM for the Australian Citizenship
Amendment Bill 1986 states:

Section 10 of the Act presently provides
that persons born in Australia (other than
children of diplomats, consular officials
and enemy aliens) automatically become
Australian citizens. This clause amends
section 10 so that a person born in
Australia after the amendment comes into
effect will be an Australian citizen only if
at the time of birth, at least one of the
parents of the person is either an
Australian citizen or a permanent resident
.. {clause 4, at p. 2)

Up to the 1960s, the terms ‘explanatory memo-
randum’ and ‘memorandum’ were used almost
interchangeably for what I am now calling
comparative memoranda, and during the 1970s
the term ‘explanatory memorandum’ was used
interchangeably with ‘notes on clauses’,

From unpredictability to codification
It was only in the early 1980s that the availability
of an EM for a bill began to become more

predictable. The two sources for roday’s rules relac-
ing to EMs are the Legislation handbook and the
Standing orders of the House of Representatives.
Below is an outline of the changes. .

Legislacion Handbook

The earliest incarnation of the Legislation hand-
book was prepared by the Australian Public
Service Board in 1975, and it gives a good
description of the practice that prevailed up rill
then:

5.142 Tc is the pracrice of Ministers, from
time to time, to arrange for the prepara-
tion of explanatory memoranda or other
documents in connexion with Bills that
are 1o be introduced into the Parliament.
Though the memoranda take various
forms, they usually relate ro Bills of some
complexity. The memoranda are prepared
primarily for the information of Senators
and Members and copies are circulated to
them at the time of the introduction of the
relevant Bill in each Chamber. A further
distribution of copies to other persons
may be made subsequently by the sponsor-
ing department. In the past, the physical
form of memoranda has varied, some
being duplicated and others printed by
letterpress, offset or photo-lithography.

5.143 In the case of those memoranda
printed by the A.G.LS. in lerterpress
formar it has been the pracrice of the
Parliament to order the printing of further
copies so that the memorandum may be
published and sold by the A.G.BS. in the

same manner as the Bill to which it relates.
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5.144 Directions were given in 1968 by
the Clerks of the Senate and of the House
of Representatives that, in future, all
memoranda circulated for the information
of Members and Senators in connexion
with Bills should be published and sold by
the AG.PS”

The Legislation handbook has been published by
the Department of the Prime Minister and
Cabinet since 1980, and has gone through four
edirions since then,®

The 1980 edition of the Legislation handbook stip-
ulares for the first time that EMs shall be prepared
for all bills that need explanation:

Previously, explanatory memoranda -have
been prepared on certain complex bills
only. These documents are circulated for
the information of senators and members
at the time of the introduciion of a bill in
the relevant Chamber and serve a similar
purpose to notes on clauses. A unified
terminology will now be used and explana-
tory memoranda should be prepared on all
bills the clauses of which require any expla-
nation. Simple bills will require only the
heading and outline, described in para

2.73 below. Under this revised format,
explanatory memoranda will replace both
the notes on clauses and general outline.”

In  March 1981, the
Department held an in-house symposium on

Attorney-General’s

statutory interpretation.’® This led to the
announcement, on 27 May 1981, that a discus-
sion paper would be produced on extrinsic aids to
statutory interpretation. (On the same day, the
amendments to the Acts Tngerpretation Act requir-
ing the purpose or object of an Act to be taken
into account in interpreting it were introduced
into the Senate.) The discussion paper was tabled
in the Parliament on 14 October 1982," leading
to a public symposium in Canberra on 5 February
1983. The proceedings of the Symposium were
tabled on 30 November 1983, and the resulting
amendments to the Acts Interpretation Ac—for
the purposes of this paper, principally the inser-
tion of s, 15AB—were introduced into the Senate
on 8 March 1984, receiving assent on 15 May
1984.% From that date, EMs have been a valid
extrinsic aid for the interpretation of statures.

Meanwhile, the second edition of the Legisation
handbook had been published, taking into
account legislative procedures as at June 1983.

7 Legisiation handbook, Australian Public Service Board, Canberra, [1975], p. 91.

* The later editions are: 1983, 1988, 1999, 1999 with 2000 updare.

® Legistation bandbook, Australian Government Publishing Service, Canbetra, 1980, p. 18.

* Published as: Attorney-General’s Department, Another look at statutory interpreration, Australian Government

Publishing Service, Canberra, 1982,

% Autorney-General’s Deparwment, Exerinsic aids 1o statutory interpretation, Canberra, Australian Government
Publishing Service, 1982. See also Senater the Hon. E Chaney, ‘Paper and Ministerial Statement: Extrinsic Aids to
Statutory Interpretation’, Senate, Debates, 14 October 1982, pp. 1483-5.

B Arrorney-General’s Deparcmenc, Sympositm on statutory interpretation, Australian Government Publishing Service,

Canberra, 1983.

% See the first paragraph of this paper for the relevanc text.
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This edition for the first time required an EM for
every government bill:

An explanatory memorandum is prepared
for every bill. Where a number of closely
interrelated bills are being introduced into
the Parliament simuleaneously, a single
document incorporating explanatory
memorandums for all the bills in the pack-
age may be produced if that is a more
convenient way of providing the informa-

tion.*

The 1983 Handbook also specified for the first
time that supplementary EMs should be
produced for government amendments unless the
amendments were brief and straightdorward. It
also required EMs to be revised before amended
bills were presented to the other house of the
Parliament.”” This had of course happened with
the first EM in 1905, so the Handbook was
merely codifying a practice that had been
followed many times. This also means thar from
1983, simply requesting ‘the EM’ for a bill that
was amended before passing to the next house of
Parliament is not a clear-cut request: one should
specify which EM s required.

Current practice had, however, preceded both the
Legislation bandbook and the amendments to the
Acts Interpretation Act. By the end of 1982, if not
sooner, it was standard practice for an EM to be
prepared for every government bill, making 1982
a logical time to conclude the Index. However,

during the 33" Parliament (March 1983-October
1984), there were in fact three government bills
that did not have EMs, perhaps because of the
speed of their passage through Parliament.*

The later editions of the Legislarion handbook
spell out in more detail the structure that was
already in place. The main changes relate to such
things as financial impact statements and regula-
tion impact statements. However, they do include
a succinet summary of the purpose of an EM:

8.1 An explanatory memorandum is a
companion document to a bill, to assist
members of Parliament, officials and the
public to understand the objectives and
derailed operation of the clauses of the bill.

8.2 The Acts Interpretation Act 1901
(section 15AB) allows an explanatory
memorandum (and also a second reading
speech—see paragraph 8.28) to be used by
a court to interpret legislation to:

(a) confirm that the meaning of a provi-
ston is the ordinary meaning conveyed by
the text of the provision taking into
account its context in the Act and the
purpose or object underlying the Act; or

(b) determine the meaning of a provi-
sion when:

* Legislation handbook, second edition, Australian Government Publishing Service, Canberra, 1983, p. 31.

» ibid, p. 32.

% The chree bills were: Racial Discrimination Amendment Bill 1983 (introduced in response to a High Court deci-
sion), Public Accounts Committee Amendment Bill 1983 (arguably nor a governmenct bill but a parliamentary bill,
increasing the number of members on the Committee), and Christmas Island Agreement Amendment Bill 1983,
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(i) che provision is ambiguous or

obscure; or

(i)

the text of the provision taking inco

the ordinary meaning conveyed by

account its context in the Act and che
purpose or objece underlying the Acr leads
to a result thar is manifestly absurd or
unteasonable.”

Standing Orders
The Standing the

Representatives currently provide as follows:

orders of House of

For any bill presented by a Minister, except
an Appropriation or Supply Bill, the
Minister must present a signed explanatory
memorandum at the conclusion of his or
her second reading speech. The explana-
tory memorandum must include an
explanation of the reasons for the bill.*

A similar provision was first inserted into the
House of Representatives Standing orders in
February 1994.” There is no similar provision in
the Standing orders of the Senate.

Other sources for research on bills

Another source for research on the history of
bills—although not a source covered by the Acis
Interpreration Acr—Iis the original government file
on almost every bill passed since 1901. These files
were produced by the Attorney-General’s
Department from 1901 to 1970, and since then
the Office of
Parliamentary Counsel, which was established by
the Parliamentary Counsel Act 1970. The files
occupy 448 metres of shelf-space at the National

been produced by

have

Archives, and conwin ‘manuscripe drafts, proof
and final copies (with manuscript amendments)
of Bills as at their first and subsequent readings,
and correspondence directing the preparation of
them’.® Alchough there are gaps in the early years,
one can find equivalents to EMs, such as a draft
EM for the Judiciary Bill 1905, along with what
appear to be Robert Garran’s annotations.”

One could also note here that Bills Digests,
providing independent analysis of bills, have been
produced by the Parliamentary Library since
1977. Comprehensive coverage of Government
bills begins around 1993. Digests have been
produced for significant private Member’s/
Senator’s bills, but this is not done as a martter of
course. The Digests are available online from
August 1990.% There is at present no online index

¥ Legislation handbook, fourth edition, Dept. of the Prime Minister and Cabinet, Canberra, 1999 {with 2000 update),
hrep:/ fwww. pmc.gov.au/guidelines/docs/legislation_handbook.pdf, accessed on 6 December 2004, p. 38.

¥ House of Representatives, Standing orders as at 16 November 2004, Standing Order 142(c).

 Similar text was first added to Standing Order 215 on 10 February 1994, amended on 22 February 1994, renum-
bered as Standing Order 217 on 1 May 1996, and again renumbered as Standing Order 142, with slight revisions,

from 16 November 2004.

“National Archives of Australia, Series notes for series A2863, from the RecordSearch database,
http:l/www.naa.gov.aul the_collection/recordsearch.heml, accessed on 6 December 2004,

“ Draft explanatory memorandum to the Judiciary Bill 1905, at
hetp:/{www.aph.gov.au/library/pubs/explanmem/docs/ 1905]udiciary.pdf (296 KB}; source: National Archives of

Australia A2863, 1905/32.
# See herp:/fwww.aph.gov.aw/library/pubs/bdfindex.hrm.
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of those published from 1977-90, but they are
available from various libraries.

Online sources for explanatory memoranda
ScalePlus and ParlInfoWeb, 1996-present

It is well known that explanatory memoranda
from 1996 are currently made available online in
the ScalePlus database.” These will presumably
be migrated to the new ComLaw website during
2005.% Users should remember that memoranda
are entered in rthe database in the year in which
the related bill is introduced, which may not be
the same year as when the bill is passed.

A parallel source to ScalePlus is the ParlinfoWeb
service from the Parliament’s website.# The Old
Bills database within ParlInfoWeb contains both
bills and explanatory memoranda ffom 1996.
The fastest way to access memoranda through
this database is to browse Legislation—Qld Bills,
then select the title of the Bill; the memorandum
appears as an option along with the text of the
bill, the Parliamentary Library’s Bills Digest, and
the Second Reading speeches.™

Other websites, 1936—present
A less well known site for explanatory memo-
randa is the Australian Taxation Office’s Legal

Database, which has an Fxcrinsic Marerials subset
dating back 0 1936.7 Although the earlier years
represented include materials relating specifically
to taxation bills, there is a surprisingly wide range
of material in later years: 1991, for example,
includes material relating to data-matching, polit-
ical broadcasts, the Medicare levy, super-
annuation, petroleum resource rent, income tax,

fringe benefits tax and the wool tax.

There are also a couple of memoranda, relating to
the unsuccessful 1985 and 1988 bills of rights, on
the Parliamentary Library website,®

Rarther than mainrain a set of bookmarks or links
to all these websites in one’s browser, a good alter-
native is to simply keep a link to the National
Library’s GovPubs database.”

Explanatory memoranda in the states and terri-
tories

Although the states and territories are not the
main concern of this paper, this is 2 useful place
to summarise research carried out for the
National Library’s GovPubs database in 2002.%
GovPubs is a mini-website that presents the
history and availability of the following types of
parliamentary and legal publications: bills, EMs,

# See htrp:/fscaleplus.law.gov.au/html/ems/browse/ TOC hem, accessed on 20 January 2005. The memorandum for

the Trade Pracrices Bill 1974 is also available,

“ ComLaw (heep:/fwww.comlaw.gov.au/) was launched on 1 January 2003; marerial from ScalePlus is to be progres-
P g Ty prog

sively migrated 1o ComLaw.

* hurp://parlinfoweb.aph.gov.au/piweb/, accessed on 20 January 2005.

“ Readers should be wary of assuming thar the bill text in this database is the first reading print: the version available
is always the latest version to have been before the Parliament, which means that for bills that were passed, the
version available is equivalent to the Act. For first-reading prints of bills, the ScalePlus database should be used.

¢ heep://law.ato.gov.au/atolaw/browse. htm?toc=02:EXT, accessed on 20 January 2005.

* hup:/fwww.aph.gov.au/library/intguide/law/civlaw.hem#bill, accessed on 20 January 2005.

# htep:/fwww.nla.gov.au/govpubs/, accessed on 20 January 2005. Here, click on ‘Searclt, select “Explanatory
Memoranda’ from the drap-down box, click on ‘Find’, and the complete range of resources is set out.

* See http:/fwww.nla.gov.au/govpubs, select ‘Browse by Publication’, then “Explanatory Memoranda.
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acts, regulations, budget papers, Hansards, notice
papers, gazettes, votes and proceedings/journals,
government directories and parliamentary hand-
books. It is a very useful library of concise data
and URLs for legal researchers. The information
below is available in the GovPubs database, but is
more easily viewed in one place here.

ACT

From 1975 1o 1981, a form of EM was attached
to ‘Messages from the Minister [for the Capital
Territory]’ and was included in the ACT Hansard.

Since 1989, ACT EMs have been issued as sepa-
rate documents along with the bills. They are now
known as explanatory statements (not to be
confused with explanatory statements for
Commonwealth subordinate legislation; see p. 22
below). They are available online from 2000,
along with explanatory statements to subordinate
laws (regulations), disallowable instruments, noti-
fiable instruments, and exposure drafts of bills.”

New South Wales

Explanatory notes have been issued for many, if
not most, New South Wales bills since about 1964.
Before that period, very brief explanatory notes
were attached to bills such as money bills. One of
the eailiest occurrences found was for the Statute
Law Revision Bill 1937. These explanatory notes
have varied from a few paragraphs ro a page in
length, though from the 1980s they have become
longer. From 1987, a separate annual volume of
explanatory notes has been issued; before then, the
explanatory notes were attached to the front of
bills. They are available online from 1990.

Northern Territory

EMs are rarely issued for Northern Territory bills.
For explanations of the objectives of bills, see the
Second Reading speech for each bill in the
Northern Territory Hansard.

Queensland

Explanatory notes have been issued for
Queensland bills since 1990. Since 1992, they
have also been published as a separate volume of
the Queensland Acts. They are available online
from November 1992.%

For the period 1944 wo 1989, the published
Record of the legislative acrs contains descriptions
of the purposes of Acts as passed.

South Australia

EM:s are nor issued for South Australian bills. For
explanations of the objectives of bills, see the
Second Reading speech for each bill in the South
Australian Hansard.

Tasmania
EMs are not issued for Tasmanian bills. For expla-
nations of the objectives of bills, see the Second
Reading speech for each bill in the Tasmanian
Hansard.

Victoria

Documents entitled notes on clauses, explanatory
memoranda, or explanatory notes have been
issued for Legislative Assembly bills since about
1971, and for some Victorian Legislative Council
bills since about 1983. In the early years these
titles were used almost interchangeably.

* See htepi/fwww legislation.act.gov.au/es/default.asp.

** See hiep:/ fwww.legislation.nsw.gov.au/maintop/scanact/sessional INQNE/0.

* See http://wwwlegislation.qld.gov.au/Bills.htm.
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Since 2000, EMs for bills that have been passed
are included in the annual volumes of acts, before
the text of the act itself. They are available online
from 2001.%

Western Australia

EMs began to be issued for Western Australian
biils about 1997. They are available online from
about 2001, For explanations of the objectives
of earlier bills, see the Second Reading speech for
each bill in the Western Australian Hansard.

Explanatory starements to Commonwealth
regulations

The importance of explanatory starements to
regulations has been growing in recent years, and
has fully come of age with the passing of the
Legislative Instruments Act 2003. 'Explanatory
statements are to Commonwealth regulations
what EMs are to bills. In other words, they fulfil
exactly the same function, and the different
terminology serves merely to distinguish them
from EMs.

The early history of explanatory statements is just
as shrouded in mystery as the history of EMs, and
they are far more difficult to locate.

The story begins with the establishment of the
Senate’s Standing Committee on Regulations and
Ordinances in March 1932. This Committee, the

oldest Senate committee apart from the in-house
committees such as the Standing Orders
Committee or the Library Committee, was estab-
lished in response to concerns abour the volume
of regulations that were being laid before the
Parliament. The figure of 3708 pages of Acts for
the period 1901-27 was compared with the
figure of 11 263 pages of regulations for the same

period.®

The first recommendation for a standing
committee was made in April 1930. A second
proposal was made in July 1930,” the necessary
changes to the Standing Orders were drafted by
July 1931,”® and were approved by the Senate on
4 March 1932, with the new Commirttee
appointed on 17 March 1932.* Contrast the
success of this proposal with the fate of the
companion proposal in 1930 to establish a Senate
Standing Committee on External Affairs: it did
not cotne to fruicion untl 1970-71, an indica-
tion of the relative importance given to
parliamentary oversight of regulations.

Not uniil the appointment of this
Committee had there been any effective
scrutiny of the Executive Government’s
regulation-making power. It is a vastly
important area of responsibility and the
commitrtee is most vigilant in watching
that no use is made of the regulation-

3 See htept/fwww.dms.dpe.vic.govaw/domino/web_notes/LDMS/pubhome.nst/ under the heading ‘bills’.

55 See heep:/fwww.parliament.wa.gov.au/ under the heading ‘bills’.

% Senate, Select Committee ... upon the Advisability of Establishing Standing Commiciees of the Senate upon
Statutory Rules and Ordinances, etc., Report, 9 April 1930, p. ix.

7 Senate, Select Commitcee ... upon the Advisability of Establishing Standing Committees of the Senate upon
Starutory Rules and Ordinances, eic., Second repore, 10 July 1930.

% Senate, Standing Orders Committee, First report: proposed new Standing Orders and amendments of existing Standing

Orders, 24 July 1931.

¥ Qriginally operating under Senate Standing Order 36A, the Regulations and Ordinances Committee now operates

under Standing Order 23.
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making power for matters which should be
the subject of parliamentary enactment,
and in the protection of personal liberties.

Your Committee acknowledges the great
assistance it has received from the practice,
instituted last year, of the department

It is fair w say that both Houses of concerned in the issue of a new or an

Parliament are content to leave to this amending regulation supplying an expla-
important committee the parliamentary naton of the effect of, or the changes
surveillance of the Governments regula- worked by, such reguladon.”
tion-making power.

Three years later, the Third report repeated the
From its beginning, the Regularions and statement:
Ordinances Committee has applied four criteria
in assessing the validity of subordinare legislation: The Committee again expresses its appreci-

ation of the assistance which Departments

Is delegated legislation in accordance with generally have given it by the provision of

the statute? explanatory statements accompanying
regulations and ordinances.”
s Does it trespass unduly on personal rights
and liberties? . Again in 1938, the Fourth report stated:
*  Does it make rights unduly dependent on In the absence of direction as to procedure
administrative decisions rather than judicial in considering the regulations and ordi-
decisions? nances, the Committee has formulated its
own procedure, which consists of obtain-
ing from the public

*  Does it contain matters more appropriate for department

parliamentary enzcument? responsible for the issue of a regulation or
ordinance a full explanation of it, with the
The availability of explanatory statements from reasons for the making thereof. These
government departments that were making regu- explanations are considered by the
lations, or the call for explanatory statements to Committee in conjunction with the regu-

l[ation or ordinance under examination,

and have been found helpful.®

be produced, has been a feature of this

Committee’s history since 1932, In its Second

report, in 1933, the Committee commented:
Later references to explanatory statements, which
were also known as ‘deparumental explanations’,

® J. R. Odgers, Australian Senate practice, sixth edition, Royal Australian Division of Public Administration (ACT
Division), Canberra, 1991, p. 732.

“ Senate, Standing Committee on Regulations and Qrdinances, Second report, 8 December 1933, p. 1.

© Senate, Standing Committee on Regulations and Ordinances, Third report, 31 Ocrober 1935, p. 4.

“ Senare, Standing Committee on Regulations and Ordinances, Fowrth repore, 23 June 1938, pp. 1-2.
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make it clear that explanatory statements contin- During the past yeat, the Committee has

ued to be provided through the 1940s and 1950s,
and even through to the 1980s.% One report

noted some deficiencies in the Statements,
ranging from what the Committee

includes the text of an explanatory statemenc: regarded as inadequacies in stating the

The explanatory statement circulated by
the Department of Air in relation to the
regulations reads as follows:

The purpose of this amendment to Air
Force Regulations is to provide adequate
authority for the Air Board to make
deductions from the pay of members of
the R.A.A.E for losses of public money or
property or for damage to property occa-
sioned by their neglecr or misconduct. The

purpose of the instrument, [...] through
omissions of reasons for provisions [...] to
inadequate descriptions of features of
provisions.

In view of the fact that matters of concern
to the Commirree, and the principles
under which it operates, are well under-
stood to those involved in the preparation
of delegated legislation, it appears to the

amendment makes provision for delega- Committee that more comprehensive and

tion of the Air Board’s authority.” detailed statements, where appropriate,
would assist it in its operations, thereby
The first complaints by the Committee appear to lessening the burden on both the
have been raised in 1982, fifty years after the Committee and Ministers.®
Committee—and the provision to it of explana-

These concerns about quality were raised again in
1984, 1986, and at some length in 1988, when a

whole chapter was devoted to ‘A request for better

tory statements—began:

In pursuing its work of examining dele-
gated legislation on behalf of the Senate, explanatory statements’.
the Committee is dependent upon
Explanatory Statements, provided with This history is presented at some length here in
the instruments, for the reasons for order to demonstrate that explanatory statements
making the legislation, and the effects it to subordinate legislation have always been a crea-
might have, in the same way as the Senate ture of the Senate Regulations and Ordinances
itself is dependent upon Ministers’ Second Committee, and have been very much a working
Reading speeches and Explanatory instrument for the Committee. Which explains

Memoranda on parent legislation. why they are so difficult to obtain!

 Senate, Standing Comunittee on Regulations and Ordinances, Sixeh report, 29 April 1947, p. 2; Eighth report, 29
May 1952, p. 2; Sixteenth report, 11 May 1960, p. 3; Tiventy-sixth report, 23 September 1969, p. 1.

¢ Senate, Standing Commictee on Regulations and Ordinances, Tenth repore, 22 May 1956, p. 3, referring ro
Statutory Rules 1953, No. 92.

% Senate, Standing Committee on Regulations and Ordinances, Seventy-firse report, 11 March 1982, pp. 16-17.

 Senate, Standing Commirtee on Regulations and Ordinances, Seventy-fifih report, Seprember 1984, p. 16; Eightieth
report, October 1986, p. 30; Eighty-third reporr, April 1988, pp. 18-27.
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For the period before 1982, there is currently no
access at all to explanatory statements, simply
because no-one knows where they are! Being as
brief perhaps as one to three paragraphs, they
appear to have not been tabled in the Parliament
until the 1970s or possibly as late as the mid-
1980s, and so apparently they are not preserved in
the Senate Table Office archives. This leaves two
possible sources: the files of the Regulations and
Ordinances Commictee, or the files of the depart-
ments themselves that created the regulations.
Good luck to anyone seeking a departmental file
on the creation of a particular regulation: who
would know where ro star?? The files of the
Regulations and Ordinances Committee 1932—
1988, however, comprise nearly 6 metres of shelf-
space at the National Archives, which would be a
more manageable research target—if the files were
open for research. Since they are Class A parlia-
mentary records, however, they are exemprt from
the normal 30-year rule applying to government
archives, and permission to access them must
currently be sought from the President of the
Senate.®® Further research will reveal whether
these files are a useful source for explanatory state-
ments, and whether they can be made more easily

accessible.

To complicate matters further, the Legislation
handbook (1975) indicates that an explanatory
memorandum—single-spaced—was presented to
the Executive Council with proposed new regula-
while an statement—

tions, explanatory

double-spaced—was sent to the Parliament.?”
Again, only further research will reveal if the two
types of documents contained differences.

A bound set of explanatory statements for the
petiod 1982-90 is held by the Attorney-General’s
Department Library. There are restrictions on the
copying and loan of this material, but the
National Library has scheduled it for microfilm-
ing in the near future. Most of the explanatory
statements from 1991 onwards are available
online in ScalePlus,” and will presumably be
migrated in due course to ComLaw.

From 1 January 2005, with the establishment of
the Federal Register of Legislative Instruments
under the Legislative Instruments Act, explanatory
statements have fully matured into documents
not only for parliamentary use, but for the use of
the legal profession and the wider public: they are
now compulsory for all subordinate legislation,
and will be placed online with the legislation
itself.” Not only that, but there is now a legislative
definition of explanatory statements, whereas
there is none for EMs:

explanatory statement, in relation to a
legislative instrument, means a statement
that: {a) is prepared by the rule-malker; and
(b) explains the purpose and operation of
the instrument; and (c} if any documents
are incorporated in the instrument by
reference—contains a description of the

® Archives Act 1983, s. 31(5), as inserted by the Archives (Records of the Parliament) Regulations 1995, schedule, item

9.6,

® Legislation handbook, Australian Public Service Board, Canberra, [1975], pp. 122-3.

7 See hup://scaleplus.law.gov.an/html/fess/browse/TOCN.htm, accessed on 20 January 2005.

7 See especially Legislative Instruments Act 2003, ss. 20 and 26. The Federal Register of Legislacive Instruments is
available at hetp://www.frli.gov.au, or from within the ComLaw website.
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documents so incorporated and indicates
how they may be obtained; and (d) if
consultation was undertaken under
section 17 before the instrument was
made—contains a description of the
nature of that consulration; and (e) if no
such consultation was undertaken—
explains why no such consultation was
underiaken; and (f) contains such other

information as is prescribed.”

The requirement for 2 consultation statement in
particular represents a significant new explana-
tory element.

The status of explanatory statements for use as
extrinsic aids to judicial interpretation was previ-
ously governed by s. 46(1)(a) of the Acs
Interpretation Act. This stated thar all regulations
and other instruments should be treated for inter-
pretative purposes as if they were Acts. Thus, as
long as explanatory statements were ‘laid before,
or furnished to the members of, either House of
the Parliament by a Minister before the time
when the provision was enacted'—fulfilling the
conditions of s. 15AB of the Acts Interpretation
Act—they were given similar status ro EMs,

Although the 1984 amendments wich which this
paper began were designed primarily for EMs, the
conditions applied by s. 15AB (see p. 7) were
probably fulfilled for explanatory statements from
1932, because they were ‘furnished to the
members’ of Parliament from that date, or from
the mid-1980s, when they apparentiy began to be
‘laid before’ Parliament. The 1984 amendments
thus appear to have applied to explanatory state-

ments as well as EMs from the time the amend-
ments were passed.

Since 1 January 2005, s. 46 of the Acs
Interpretation Act has been replaced by s. 13(1)(2)
of the Legislative Instruments Act. The previous
provisions have been expressed in more modern
language, and applied to all legislarive inseru-
ments, including regulations.

The Index to explanatory memoranda

Twenty years after the 1984 amendments to the
Acts Interpretation Act with which this paper
began, it is timely that an index to pre-1983 EMs
should at last be made available. The online Index
to explanatory memoranda (hoep://www.aph.
gov.au/library/pubs/explanmem) contains the
data necessary to know whether an EM or a CM
was produced for any bill berween 1901 and
1982, as well as its date, the number of pages,
notes such as the full title and whether different
versions were produced, and its location in the
volumes of bilis held by various libraries. In a very
few instances there are links to online copies of
EMs. There are also instructions as to how to
obtain copies, principally through the Narional
Library or the Parliamentary Library. The Index is
available to browse in HTML forrnar, or down-
load in Word, Excel ar PDF format.

Updates to the information in this paper may be
made to the online version accompanying the
Index to explanatory memoranda: see
htep://www.aph.gov.au/library/pubs/explanmem/
was_there_an_EM.hrm.

7 Legislative Instruments Act 2003, s. 4.
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