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ABSTRACT:

With the aim of generating awareness of and interest in the field of animal welfare, Nichola examines the anti-speciesist philosophy that underpins the modern animal rights movement; drawing analogies to various human rights movements; and citing examples of intriguing cases, past and present. She also offers a brief overview of State and Federal laws, including the Codes of Practice that protect (or purport to protect) Australia's animals. In so doing, Nichola challenges what she perceives to be an 'art of disinformation' being practised in relation to Australia's animal laws, and delivers a few home truths about the livestock industry, with particular reference to the vast quantity of methane emitted by cattle and sheep that  could prove critical in our fight against global warming. In conclusion, Nichola posits some key suggestions for reform, such as a division of Ministerial responsibility between Agriculture and Animal Welfare; and truth in food and cosmetic labelling. 

I'd like to begin by acknowledging the traditional owners of this land: the Nyoongar people, who've lived in harmony with the ecosystem for around 40,000 years.

I'd also like to thank ALLA, in particular: Fiona Archibald and other members of the program subcommittee, for giving me this opportunity to address you. One of our four main objectives at Lawyers for Animals' is to develop awareness of animal suffering among Australia's legal profession and wider public. So who better for us to speak to, in this regard, than law librarians: core educators of the legal community. In fact, as one those pesky students who regularly seeks the advice of law librarians with her research, I'd like to extend my personal thanks for your calm efficiency; and also to acknowledge the critical work performed by law librarians in private law firms, courts, tribunals and government offices. You are the keepers and sharers of crucial knowledge. But with such power, comes vast responsibility.

The aim of my talk is to generate your interest in the field of animal welfare, provide you with an overview of Australian Animal Law, and maybe, just maybe, to inspire you to act. To illustrate my points, I will be using pictures that depict animals in Australia in disturbing, but legally sanctioned, situations. I have deliberately avoided using more shocking images of ‘illegal' animal cruelty. Personally, I find those images quite traumatising and potentially distracting from the fact that significant cruelty remains legal in Australia.
Introduction
I plan to structure my talk in four parts. First, I'll speak about the underlying philosophy of the animal rights movement which (you may have noticed) has gained momentum in recent years. I'll discuss 'anti-speciesism', which I regard as the philosophical bond between a broad spectrum of groups comprising the Animal Rights Movement. I'll briefly examine the potential analogies that may be drawn between this Movement and various successful human rights movements, dating back 250 years; and I'll also refer to a couple of cases, by way of illustration.

In the second part, I'll outline the basic structure of animal law in Australia, with specific reference to the Orwellian-named Codes of Practice for Animal Welfare. This is where I will attempt to draw a (somewhat tangential) link between the theme of your conference and the content of my paper.

In the third part, I'll briefly speak about three of my pet bugbears in Australian law and policy. They are –

· the proposed exclusion of agricultural methane from Australia's Emissions Trading Scheme;
· the absence of consumer-friendly labelling on food and cosmetics; and 
· the apparent conflict of interest experienced by State and Federal Ministers for Agriculture who have concurrent responsibility for Animal Welfare. 
As one Melbourne barrister describes it: “the fox is in charge of the chickens”.

To conclude, I'll offer some suggestions to those of you who feel a need to act in response to the information contained in my paper – a copy of which I hope to make available on the Lawyers for Animals website.
1. Background and common philosophy of the animal rights movement

I think it might be useful if I begin by examining the philosophical underpinning of the animal rights movement so that you can better understand where we come from. 

Around 1789, in the social context of the anti-slavery (or abolition) debate, a modern utilitarian philosopher named Jeremy Bentham argued that it is the capacity to suffer, rather than the capacity to reason, which determines how all living creatures should be treated. Unfortunately, for the animals whose cause Bentham championed, it has taken almost 200 years for the animal rights movement to emerge, and will likely take several years more, before it achieves its goals. Strong analogies may be drawn between this comparatively new animal rights movement, and other social justice movements during the last 250 years, in particular – 

· abolition; 
· feminism; 
· children's rights; and 
· disability rights. 
Common to each of these movements was a starting point (not so many years ago) when the subject was considered the 'property' of another and denied basic rights.

The term 'speciesism' was first coined by a British psychologist, Richard Ryder, in 1973, but gained greater prominence when Professor Peter Singer expounded on it in his 1975 book: Animal Liberation.
 In a nutshell, speciesism connotes the prejudice that most human animals practise towards members of another animal species, based on their physical differences. It is perhaps more easily understood by referring to its equally sinister offspring: 'male chauvinism' and 'racism' which also feed on our fear of difference. If affected by either male chauvinism, racism or speciesism, a person thinks that one physically distinct group of beings has superior value, and therefore, superior rights, to another group of beings. In both cases, the underlying physiological, mental and emotional similarities between the groups are ignored, often subconsciously rather than deliberately. 

The theory that most of the world's human population is afflicted by speciesism, does not infer that all animals have the same intelligence as humans; but then again, not all humans are equally intelligent. In fact, there are intellectually disabled people with a level of mental functioning that is below that of an average pig, cow or sheep. 
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Not only do Australians consider it unthinkable to treat such intellectually disabled people the same way we treat sheep, but we feel morally compelled to grant such people basic rights. Why? Probably because we realise that in our ability to experience pain, fear, sadness, and pleasure, all humans are equal. So, why not extrapolate this morality to animals? As Ingrid Newkirk of PETA
 puts it: “In their capacity to feel fear, pain, hunger, and thirst, a pig is a dog is a bear is a boy".
 It seems both philosophically and morally inconsistent not to ascribe the same basic rights to all animal species who experience pain, fear, sadness and pleasure in a similar way.

Based largely on this premise, the Five Freedoms were developed – 

· Freedom from Hunger and Thirst

· Freedom from Discomfort

· Freedom from Pain, Injury or Disease

· Freedom to Express Normal Behaviour

· Freedom from Fear and Distress

These are a list of basic rights generally thought to be attributable to all 'conscious' animals – for instance, all mammals. It seems that the philosophical divide between animal rights and animal welfare largely lies in how these freedoms are interpreted. For instance, the RSPCA and others at the 'welfare' end of the animal rights spectrum, think that the Five Freedoms exclude the right to life. Others view the right to life as fundamental. There is also some difference of opinion over 'where to draw the line' between animals that are 'conscious' - and therefore require the protection of the Five Freedoms - and those that are not. Despite these differences, the spectrum of animal rights groups that form the animal rights movement are substantially united in their opposition to speciesism –  choosing, instead, to subscribe to a theory of justice where 'like' is treated as 'like'. 
In order to have practical value, the rights of animals (such as the Five Freedoms) must either be legislated, or require a legal mechanism by which they can be determined by the courts. The history of human rights teaches us that parliaments are slow to act, and that test cases in common law can spur the recognition of new legal rights by legislatures, if only by highlighting particularly unjust outcomes. For instance, the 1857 case of Scott v Sandford [60 U.S. (19 How) 393 (1857)] in the United States Supreme Court, found that no African American was entitled to the rights of American citizenship, whether they be a slave or free. This appalling outcome proved a catalyst for the American Abolition Movement, with slavery finally being abolished eight years later, after four years of civil war. 
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Just as intellectually disabled people are now appointed legal guardians, to allow arguments to be made on their behalf in courts, where otherwise they would be judged 'incompetent' to give evidence, so too animals have need of a similar legal mechanism if the common law is to contribute to adequate recognition of their rights. A recent legal case in Austria provides an example of efforts to seek the protection of common law for animals, through the avenue of guardianship. 

In February 2007, Dr Martin Balluch of the Association Against Animal Factories (VGT) applied for an Austrian guardianship order in relation to Matthew 'Hiasl' Pan, a 26 year-old chimpanzee, who had been abducted from his home in the jungles of Sierra Leone in 1982. Hiasl was sold to a laboratory, near Vienna, for the purposes of HIV/hepatitis research. However, in April 1982, the Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES) entered into force in Austria, making the importation of wild chimpanzees unlawful. So, upon his arrival in Austria, Hiasl was duly seized by Austrian customs officers, and placed with a human foster family. During the following years, the laboratory paid a fine for illegally importing Hiasl and also successfully sued for return of their so-called ‘property’. However, public protests convinced them to give up their claim, and Hiasl moved to live in a sanctuary when he was 10. In January 2007 Hiasl’s sanctuary declared bankruptcy. A private benefactor donated about 5000 Euro to Hiasl and to Dr Balluch (as co-beneficiary) on the proviso that they both decide how this money be spent. Since Hiasl is not competent to make that decision, he requires a guardian to do this on his behalf, before the funds can be accessed. Hiasl’s status as a chimpanzee was not disclosed in the original guardianship application, but some 50 pages of expert evidence attesting to the legal personhood of Hiasl (and all other chimpanzees) was subsequently filed in support. This included reports by eminent scientists who believe that chimpanzees and humans are so closely related, they ought to be classified within the same genus.
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In an unreported decision, on 18 April 2007, Judge Barbara Bart of Modling District Court, Lower Austria, rejected the guardianship application of Dr Balluch, ruling “that pursuant to the Austrian law of guardianship, no psychological illness or mental handicap could be discerned in Hiasl; nor was there any evidence of imminent harm, that a guardian might help to prevent”. Judge Bart – who happens to be a member of VGT herself – avoided  ruling on the legal personhood of Hiasl, noting that to do so would merely be academic, in the circumstances. However, she did signal that she was convinced on this point. Dr Balluch appealed to the Provincial Court in Wiener Neustadt, Austria, which dismissed the appeal in late-September 2007, finding that neither Dr Balluch nor Hiasl had standing, because (rather ironically) only a ‘guardian’ would have such standing. An appeal was then lodged with the Austrian Supreme Court in Vienna, but has since been dismissed, again for the technical reason that the Applicant, Dr Balluch, lacks the legal standing to make the appeal. The case is currently being appealed to the European Court of Justice, partially on the grounds that the Austrian Courts denied Hiasl a fair trial.
2. The basic structure of animal law in Australia (identifying 'disinformation')

I'll now move on to the second part of my talk, in which I'll attempt to explain the basic structure of animal law in Australia and in so doing, identify some of the 'disinformation' that I perceive to be contained within it. 

At present, in Australian law, animals are effectively regarded as 'living property' – things that are owned, whether by individuals or the Crown. The animals, themselves, have no inherent rights at law. However, following the incremental path toward rights for slaves, women, children, the disabled and the mentally ill – all of whom were once regarded as 'living property' – animals are now at the stage of being accorded special protections in law, through the prohibition of some forms of their mistreatment. Such prohibitions are generally enshrined in State and Territory Animal Welfare or Prevention of Cruelty to Animals Acts (and Regulations), which I'll refer to as POCTAs.

I'm sure that you're all familiar with the POCTAs and their prohibitions on 'cruelty' and 'aggravated cruelty'. What you might not know is that the POCTAs protect only a small number of Australian animals from relatively few cruel acts. The vast majority of Australia's animals, being farm animals, are effectively excluded from the prohibitions under the POCTAs. For instance, section 6(1) of the Prevention of Cruelty to Animals Act 1986 (Vic) states that the Act does not apply to – 
Any act or practice with respect to the farming, transport, sale or killing of any farm animal which is carried out in accordance with a Code of Practice

nor does it apply to – 
... the keeping, treatment, handling, transportation, sale, killing, hunting, shooting, catching, trapping, netting, marking, care, use, husbandry or management of any animal or class of animals … which is carried out in accordance with a Code of Practice. 
I understand that these Victorian provisions are more or less mirrored in the POCTAs of other States and Territories, as are the numerous Codes of Practice – which are policy documents endorsed by a Minister, not subject to a democratic vote within Parliament, unless a motion is put for their disallowance (similar to Regulations).

Thus, compliance with an applicable Code of Practice effectively offers a full defence to acts of cruelty that would otherwise constitute offences under the POCTAs.

So the question as to which animals are covered by Codes of Practice becomes important. In most States and Territories, there are Codes of Practice covering: amphibians; caged birds; cats; cattle; deer; dogs; foxes; game birds; goats; horses; pigs; poultry; rabbits and sheep – whether they be captive or wild – as well as captive emus and reptiles. There are also Federal Codes of Practice for 'the care and use of animals for scientific purposes' and 'for the humane shooting of kangaroos'.

More important than the question of which animals are covered by Codes of Practice, is the question “What standards are required by those Codes?” – or to put it more bluntly: what level of cruelty is permitted under law? I've assembled a small sample for your consideration:

Bobby Calves: you may not realise it, but dairy is a meat industry. 558,000 bobby calves were slaughtered in Australia during the 2006/07 business year. Bobby calves are the young of milking heifers, who are kept pregnant in order to stimulate high milk production. The calves are forcibly separated from their mothers within 12-24 hours of their birth. They are almost entirely unwanted by farmers, who suffer financial loss in having to feed them during their first few days of life. Yet these farmers are squeamish about killing them (on farm) at birth. So instead, the calves are sold cheaply, sometimes to become veal for human consumption, but more usually for immediate slaughter and processing into pet food.
Under the applicable Code of Practice calves presented for sale must be at least 4 days old and over 23kg live weight. They must not be subjected to more than 30 hours transport from sale to slaughter at abattoir. Can you imagine the condition of 5-7 day old calves that have been trucked for 30 hours?

Broiler Chickens: These are meat chickens that are not free-range. They constitute the vast majority of chicken meat produced in Australia. The minimum space allowance for meat (broiler) chickens is 1 square metre per 40kgs of birds. With an average adult chicken weighing 2kgs by the time it is ready to be taken to slaughter, only around 22 x 23cm of space is given to each adult bird (that's less than the size of an A4 page). So, unless you avoid chicken meat, or deliberately buy 'free-range' meat, then this is what you are really buying. 
40,000-60,000 birds are grown in an average shed – so how can the individual welfare of each bird be assured? The answer is it isn't. Around 2% of these chickens die in the sheds, from a multitude of injuries and illnesses.
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Kangaroos: Over 2.98 million kangaroos were shot and killed for commercial purposes in 2007, and around 70% (or more) were female. When female kangaroos are shot, they can have young either in the pouch or at foot. Joeys remain dependent on their mothers for survival for between 18 months to 3 years. If the shooter does not kill them, dependent young will die of starvation, exposure, dehydration or predation 

According to the 2008 Draft National Code of Practice for the Humane Shooting of Kangaroos and Wallabies small, furred pouch young (that are easily held with little struggle) must be euthanased by a forceful blow which destroys the functional capacity of the brain. This “may be achieved by forcefully swinging the head of the young against a solid metal object (e.g. tow bar of a vehicle).”

Compare the situation of dogs (the 'upper class' of Australia's animals?) Under the applicable Code, enclosures need to allow dog(s) to move around freely, to urinate and defecate away from the sleeping and eating areas. Enclosures must be cleaned daily so that they are free of faeces. The minimum size is 7-15 square metres per dog (depending on size of adult dog). Dogs must also be given regular exercise under the Code.
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Just as racists form a nominal social hierarchy, speciesism causes most humans to form a hierarchy of animal species, based on familiarity, and aesthetics. For instance, our laws won't tolerate the continuous confinement of dogs for five months at a stretch, at least twice a year, in concrete-floored cages too small for them to turn around. Science tells us that pigs have personalities and intellectual abilities closely equivalent to dogs. Yet last year, at the behest of the Federal Government, the Ministers of each State and Territory endorsed a new Code of Practice for the Welfare of Pigs that condemns hundreds of thousands of non-free-range breeding sows to these very conditions, until 2017. From 2017, their confinement will be limited to 3 months at a stretch! You can probably imagine the mental health consequences for sows under this regime. 
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The MV Al Kuwait, Fremantle Dock

The Federal Government's powers in relation to animals are generally limited to regulating their import and export (including live export); environmental concerns; and instances where the external affairs power under the Australian Constitution is enlivened by the signing of an international treaty concerning animals. The supremacy of Federal law over State law concerning export, was made clear in the February 2008 Perth Magistrates Court decision concerning the attempted prosecution of Emanuel Exports Pty Ltd (and 2 of its directors) for cruelty under the Animal Welfare Act 2002 (WA). This arose from a particularly horrendous shipment of sheep to the Middle East aboard the MV Al Kuwait in November 2003. In an unusually drawn out, constitutional case for a Magistrates Court, Magistrate Crawford eventually ruled that – 
... whilst the elements of the offence of cruelty to sheep, in the way of transport were proven, the AWA is invalid, that is inoperative, to the extent of its inconsistency with Commonwealth law due to operational inconsistency. On that basis the Accused are acquitted.
Despite its constitutional confinement to limited areas of animal law in recent times, the Federal Government has been co-ordinating what they call the 'harmonisation' of animal laws and policies between States and Territories, through their artfully named 'Australian Animal Welfare Strategy'. When I first discovered that this initiative was (for the most part) applying a 'lowest common denominator' approach to homogenising the so-called Codes of Welfare, I couldn't help recalling Sir Humphrey Appleby's pearl of wisdom in Yes, Minister – and I quote: “Always dispose of the difficult bit in the title – it does less harm there than in the text.” 

In essence, the Australian Animal Welfare Strategy consists of efforts to establish Model Codes of Practice for Animal Welfare for unanimous endorsement by all States and Territories, to replace the existing Codes of Practice that vary slightly, from State to State. While it would be unfair not to admit that some progress has been made in some areas of animal law, the signs are that 'welfare' is being eagerly sacrificed on the altar of legal consistency - the new Code of Practice for the Welfare of Pigs, being a prime example. 
3. Further informational failings in animal law
I move, now, to the third part of my presentation which looks at further informational failings in animal law. First, I want to draw your attention to the proposed exclusion of agricultural methane from Australia's Emissions Trading Scheme. Agricultural methane from livestock production accounts for almost 58% of Australia's anthropogenic (man-made) methane: about 3.1 mega tonnes per year. Australia's ruminant livestock, including cattle, sheep and goats, directly produce almost 3 of those mega tonnes through a digestive process called 'enteric fermentation'. Smaller amounts of agricultural methane are produced by prescribed burning of tropical savannah and grasslands – principally for pasture management, and the management of livestock manure. 

The Inter-Governmental Panel on Climate Change advises that methane is around 72 times more potent than carbon dioxide in heating the Earth's atmosphere in the short-term (that is over the space of 20 years). Since it is likely that the 'tipping' point for global warming – beyond which it will no longer be possible for humans to control the degree of warming – will occur some time within the next decade (if it has not already passed), the importance of reducing methane emissions during this period (alongside similar drastic reductions in carbon dioxide) cannot be overstated. Simply multiplying the 3.1 mega tonnes of annual agricultural methane by a factor of 72 proves that it causes more global warming (in the critical space of 20 years) than Australia's total annual carbon dioxide from electricity generation.

Despite the evident environmental urgency of reducing our cattle, sheep and goat herds, in its recent Green Paper on the proposed Emissions Trading Scheme, the Federal Government states only that it is “disposed to include agriculture emissions in the scheme by 2015 and to make a final decision on this in 2013”. Any genuine effort to confront climate change and to save our planet for future generations must surely begin with the relatively easy process of reducing our dependence on livestock. It is little wonder that climate scientists have long been asking us to reduce our red meat and dairy consumption. It is purely serendipitous that doctors have been asking the same, for health reasons.

I now want to highlight the absence of truth in labelling for food and cosmetics sold in Australia which leaves consumers with inadequate information on which to base their purchasing decisions. For instance, my local market has a stall selling what they call 'free to roam' chicken meat. Actually, for several years, they were mislabelling the same chicken 'free-range', and getting away with it – until I discovered their deceit a couple of months ago, and dobbed them in to the authorities. Now they label their chicken 'free to roam', although it is produced in those broiler chicken sheds that I referred to earlier. I'm not sure that what they are now doing is legal, but the fact is that without a mandatory and enforceable labelling regime, using simple and consistent terminology (rather like the 'cage eggs' label), consumers are likely to be misled. 

Cosmetics are the same: there is currently no requirement in Australia for the packaging of a cosmetic to record whether it has been tested on animals, nor whether it contains animal-derivatives; although the latter information must be available in a brochure at the point of sale. This lack of information may be infringing a fundamental human right: the right to choose what we put into and onto our bodies.

Finally, I'd like to bring your attention to the apparent conflict of interest experienced by most State and Federal Ministers for Agriculture who have concurrent responsibility for Animal Welfare. Not all States and Territory Ministers for Animal Welfare face this problem: Western Australia, South Australia, the Northern Territory and the ACT have segregated the portfolios of Animal Welfare and Agriculture. However, the eastern coastal states, including Tasmania, and the Federal Government, continue to maintain the sham that an Agriculture Minister can equally represent the interests of farmers making a living from animal production and the animals themselves. There is no adequate analogy to express the extent of this conflict except perhaps if our Minister for Health were also to chair Big Tobacco! It is logical to deduce that animal welfare will never receive the political attention and legislative reform it deserves, while it continues to lack any real advocate in State and Federal Cabinet. If I were more cynical, I might wonder if its dedicated Ministers are, in fact, more committed to undermining animal welfare in the interests of agricultural profit?
4. What you can do to challenge the disinformation
To conclude I'd like to present you with a few options, should you choose to become part of the solution in relation to Australian animal welfare. You may choose to have a direct impact on both animal welfare and the environment through your dietary choices: reducing or eliminating your consumption of meat (especially mammals) and dairy is one option; restricting your consumption of meat and eggs to (researched) 'free-range' options, is another.

You might choose to empower yourself through direct or indirect political action; whether by joining a group, writing letters and submissions, public speaking or just  giving financial support to a group that does these things. They probably really need it! For those who are already doing what you can to help animals, I want to thank you, and I want to thank all of you for giving me your attention, today. 
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