ACCELERATED EVOLUTION IN THE LEGAL PROFESSION
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EVOLUTION OF REGULATION
Consistent with the theme of this 2009 Australian Law Librarians Conference, I have been asked to speak on the topic of “evolution”. And in line with an area of interest of mine, I have chosen to focus on evolution evident in the legal profession, which I hope will be of interest to all librarians, whether based in academia or in law firms. 

Speaking about evolution cannot help but bring with it an historical focus. After all, inquiry into evolution more generally involves an attempt to explain the past from the perspective of the present. But unlike the evolutionary inquiry — which focuses on the elasping of millions of years and makes assumptions of miniscule gradual change — my historical inquiry is more limited in scope. And it can afford to be, given that some of the most substantial evolutionary steps in regulating the legal profession have transpired over the confined space of the last 15 years or so. Some, moreover, arguably merit the appellation “revolution”, not merely “evolution”.
Before considering these evolutionary (or revolutionary) steps in regulation, it is apt to consider the role and meaning of regulation in this context. By “regulation” I refer simply to controls over the entry into, and practice of law, by members of the legal profession. Activities or endeavours that are ripe for regulation are those that the government (and consequently society) cannot entrust to self-regulate. The effluxion of time has seen governments pursue a more intrusive approach to regulation of the professions. And even steps aimed at deregulation have maintained a regulatory overlay, as legislators have been forced to acknowledge that plenary deregulation produces unwarranted costs. Entry barriers to professions, coupled with the professional’s greater knowledge vis-à-vis the client, and the client’s resultant dependence on the professional, have led regulators to counterbalance the potential for abuse of dominant (and usually monopoly) position by regulating the conduct of the profession in question. 

The prevailing consumerism in Australian society
 — and with it strengthening norms of non-discrimination and an attendant focus on entitlement ahead of responsibility — has fed the regulatory fire. These societal characteristics have brought with them a willingness to question the once unquestionable — professionals — and with it a perceived need to “equalise” the professional-client relationship. 

Regulation and public perception

An historical indulgence I will allow myself is a reference to the French political theorist and historian Alexis de Tocqueville, who in the mid-nineteenth century observed that the American legal profession was “the only enlightened class whom the people do not distrust”.
 Curiously, this was at a time when segments of the American legal profession had barely outgrown their frontier characteristics. 

Although we can debate whether de Tocqueville’s perceptions were tinted by rose coloured glasses — which seems unlikely in view of some of his more pointed remarks about American society of the day — they do not reflect the modern perception for many. In 1996 an American judge, in the course of delivering judgment, remarked that “[i]n recent years we have seen the public’s trust in the legal profession erode to almost nothing”.

Public polling does only little to dent the accuracy of this observation. In the Australian context, where one would hope that the public holds lawyers in greater ethical esteem, poll results are hardly encouraging. In the most recent “most trusted professions” Morgan Poll, conducted on June 3 and 4 this year, lawyers ranked 14th out of the 28 professions listed in public perception of “high” or “very high” ratings for ethics and honesty.
 A median score here is hardly flattering given that only 30% of respondents rated lawyers’ ethics and honesty “high” or “very high”. The same poll averaged at around 40% until 20 years ago, but since that time has oscillated closer to 30%. Nurses, on the other hand, consistently score around 90%. Doctors also score well historically (82% in 2009). Curiously, judges ethics’ score tallies at over double the profession from which they are exclusively sourced. 

Of course, the reasons why members of the medical profession rate more highly in the ethics stakes than lawyers are multi-factorial. No compelling empirical evidence supports the proposition that lawyers are any more or less ethical or honest (if there are degrees of ethics and honesty) than nurses or doctors. 

And it is telling that those who are often the most strident critics of the legal profession’s ethics — parliamentarians and journalists — rank well behind lawyers in the polled ethics stakes. Be that as it may, parliamentarians, no doubt influenced in part by media reporting, have responded to the public perception. They have elected, accordingly, to regulate lawyers more so than any other profession, trade or endeavour. Imposing additional obligations or restrictions on members of the legal profession is rarely political suicide, after all.

Regulation “explosion” via legal profession legislation

Of course, to maintain that there is no need to regulate the legal profession is to deny the importance to the community of the availability of legal services. The sentiments expressed by the then Victorian Attorney-General in 1994, on the eve of the (now superseded) Legal Practice Act 1996 (Vic) — that “[a] system of pure self-regulation in an area as critical to the public as the provision of legal services is unacceptable”
 — have proven a springboard for more substantial regulatory steps in each Australian jurisdiction.

At a superficial level, the burgeoning length of legal profession legislation serves as a barometer of regulation. The heavily prescriptive approach adopted in the legislation is, it has been suggested, a product of the “twin pressures of the profession wanting every obligation to be specified in minute detail so they knew exactly what was required of them … and consumers wanting every obligation in minute detail so that the profession could not wriggle out of them”.
 

The current legal profession legislation in all jurisdictions except South Australia owes its genesis, at least partly, to the Model Laws, released by the Standing Committee of Attorneys-General (SCAG) in April 2004, which were intended to form the foundation for “uniform” legislation regulating the legal profession in each Australian state and territory. Even though many of the provisions of the Model Laws have been implemented via legislation enacted within the last five years, uniformity has proven elusive. What the legislation has brought, though, is the most detailed regulation of the legal profession ever seen in the antipodes. 

The evolutionary path to prescription can be illustrated by the Queensland experience. As of 1995, the legislation dedicated at regulating the legal profession was less than 140 pages in length.
 This swelled to 420 pages in 2004.
 The current legislation, the Legal Profession Act 2007, when enacted, totalled 527 pages! 

And when New South Wales enacted its 2004 Legal Profession Act, it was rumoured to have been the single largest piece of legislation ever passed by the New South Wales parliament. Although the same cannot necessarily be said of the equivalent 2004 Victorian legislation — length-wise it was pipped at the post, only slightly, by the 2003 Gambling Regulation Act, which collapsed several Acts in the one large Act — the level of statutory regulation it imposes is significant. Indeed, it is more detailed and comprehensive than that imposed by statute on real estate agents, travel agents, accountants, financial advisers, motor vehicle dealers and health practitioners.

Regulation via the general law
The sheer level of statutory regulation, in any case, must also be seen against the backdrop of existing regulation of lawyers by the general law. For instance, the legal profession is already the subject of greater regulation by the judiciary than any other profession or calling. Although the law of contract and tort (specifically negligence) applies to services supplied by all professionals, lawyers are, for instance, the only recognised professionals to which the full force of fiduciary law is applied,
 and indeed the only professionals where the courts have assumed a jurisdiction to upset contractual entitlements to costs.
 The view sometimes expressed that the law favours its own does not survive scrutiny in the main.

Against the foregoing perhaps over-lengthy backdrop, aligned with the theme of this conference, I will focus on four recent evolutionary transitions in the regulation of the legal profession. The second of those ostensibly involves deregulation, but brings nonetheless brings with it a degree of regulation. The transitions discussed stem out of both statutory and judicial input, and focus on:

•
admission to practice;

•
the application of competition principles to the legal profession;

•
client empowerment over lawyers’ costs; and

•
professional discipline.

EVOLUTION IN ADMISSION

From the earliest times, aside from some form of academic and/or practical training, admission to the legal profession has been limited to those of “good fame and character”. The reason for inquiring into fame and character is that a person admitted to the profession is held out as fit to be entrusted by the public with their affairs and confidences, and in whose integrity the public can be confident.
 “Fame” focuses on an applicant’s reputation in the public arena whereas “character” involves a more objective evaluation of an applicant’s quality, judged by his or her former acts and motives.

To assume that the concept of “good fame and character” is constant over the passing of time is mistaken. In 1800s America, for instance, the requirement of “good fame and character” did not prevent the admission of persons with convictions for serious offences, including murder.
 A 1985 study showed that 19th century America saw “almost no instances of denial of admission on character-related grounds”,
 and that “[a]ffidavits from personal references generally satisfied admission requirements, and such documents were easily obtained”.
 The main impediment to admission was gender, on the grounds that the “natural and proper timidity and delicacy which belongs to the female sex evidently unfits it for many of the occupations of civil life”.

The fluidity of the “good fame and character” requirement historically made it a malleable tool to deny admission to persons whom the society of the day dictated should be denied the privilege of practising law. History records various attempts to deny admission on grounds that today would be counter to anti-discrimination laws. American history records that only in the 1920s, with an influx of immigrants threatening the profession’s standing, did issues of “good fame and character” take hold.
 This essentially racist motivation prompted the constitution of “moral fitness committees” to investigate applicants’ moral character. Remnants of this era remain in the United States, where State Bar admissions committees commonly inquire into psychiatric treatment, substance abuse and, in some States, armed forces discharge, marital status, financial condition, lawsuit involvement and employment discharge(s).
 Yet the statistics continue to reveal that very few applicants are ultimately denied admission.

Yet within the last five to six years in Australia the admission process has discovered a newfound rigour, at the outset driven chiefly by judges. The “good fame and character” threshold remains unchanged, but is being treated more seriously in various judicial quarters, certainly more seriously than when I was admitted in 1992. Nowhere is this better illustrated than in relation to applicants who have a finding of academic misconduct against them (usually involving plagiarism but not necessarily limited to it). Only recently has it been totally accepted that applicants must disclose any finding of academic misconduct upon their admission, and that the finding is directly relevant to the inquiry into their “character”.

Aside from an aberrant Tasmanian decision,
 the trend of authority goes the one way in this regard. It is illustrated by the seminal case, Re AJG,
 decided in 2004, by the Queensland Court of Appeal. The applicant disclosed a finding of misconduct against him at a Practical Legal Training course, which involved substantial copying from another student. De Jersey CJ, with whom Jerrard JA and Philippides J concurred, delivered the judgment. His Honour considered it inappropriate, without pause, to “accept as fit to practise an applicant who responds to stress by acting dishonestly to ensure his personal advancement”. In particular, he remarked:

Legal practitioners must exhibit a degree of integrity which engenders in the Court and in clients unquestioning confidence in the completely honest discharge of their professional commitments. Cheating in the academic course which leads to the qualification central to practice and at a time so close to the application for admission must preclude our presently being satisfied of this applicant’s fitness.

That the solicitors’ admission board did not oppose the admission, viewing it as a one-off aberration due to significant financial and domestic stressors, held little sway in the court. It did, however, envisage that the application could be relisted upon the expiration of six months. At that time the applicant was admitted.

The more rigorous modern approach to disclosure of academic misconduct was confirmed by the Supreme Court of Victoria in Re OG (A Lawyer),
 which took a further step, as the applicant had been disciplined arising out of collusion in a non-law subject, and there had been no formal determination of a university disciplinary committee; the alleged misconduct was instead dealt with “in house”. When coupled with incomplete candour in his admission application, it led the court to revoke the applicant’s admission. So far as the duty of disclosure was concerned, the court made the following remarks that frankly recognise that the ethical goalposts have shifted and highlight the modern wide-ranging inquiry into character:

As OG was taught at the Leo Cussen Institute, that obligation of disclosure requires that an applicant be frank and honest with the Board of Examiners, and so with the court, about anything which might reflect adversely on the fitness and propriety of the applicant to be admitted to practise. Nice questions sometimes arise as to how much that entails. Increasingly, there is an expectation that even ancient peccadillos should not be left out. In the past, perhaps, the obligation was not always seen as going quite so far. But the need for honesty has never been in doubt … An applicant must at least disclose anything which he or she honestly believes should not be left out. Plainly, candour does not permit of deliberate or reckless misrepresentation pretending to be disclosure.

The legal profession legislation in Victoria was thereafter amended, as from 1 July 2008, to require, for the purposes of assessing fitness for admission, consideration of whether an applicant has been disciplined at a university or PLT course.
 Then in 2009 Victorian Board of Examiners issued a practice direction that requires applicants to furnish a report from all educational institutions where they have undertaken tertiary studies disclosing any misconduct while undertaking those studies. The report must be sent directly to the Board by the educational institution. So far as the circumstances that trigger a duty to report, the practice direction states:

The Report should disclose any incident of misconduct in respect of which the educational institution holds a record. The Report must disclose academic and general misconduct and should not be limited to misconduct, which has been found proven as a result of formal proceedings. Academic misconduct includes but is not limited to plagiarism, impermissible collusion, cheating and any other conduct whereby the applicant has sought to obtain an impermissible academic advantage or other breach of the educational institution’s rules. General misconduct includes but is not limited to offensive behaviour, property damage, sexual harassment, racial vilification or other breach of the rules of conduct of the educational institution. Matters which a Report should disclose include circumstances where a student has received a warning, marks have been deducted, an allegation was made, or an investigation took place, even if the student was subsequently exonerated. 
This clearly vests in the university an expanded role than previously thought, especially as universities have traditionally resisted being ethical screeners. The issue presents considerable challenges in an environment where the student is the customer, and universities have vested reputational interests in not publicising findings of misconduct. As suggested by one commentator, the future will highlight the need for universities to “establish and maintain clear and robust procedures for handling, including properly recording, any incidents of academic misconduct”.

As an aside, it may be observed that the apparent upsurge in plagiarism at university level is more often than not sheeted home to, or at least viewed as exacerbated by, the internet. Universities have responded by purchasing plagiarism detection software, which is routinely applied to student written work to assess its originality. What is remarkable, especially in an era where the “character” requirement to admission to practice has witnessed evolution, is that universities also routinely encourage students to “vet” their written work through the software prior to its submission. This encouragement, far from promoting an ethical stance, is akin to inviting students to be devious. Students who plagiarise are essentially invited to “tweak” their written work to avoid detection by plagiarism software.

EVOLUTION AND COMPETITION

Successive governments, irrespective of political persuasion, appear enamoured with the application of competition principles in the economy. The assumption is that the competition is good for consumers and the economy as a whole because it places downward pressure on prices and thereby promotes efficiency. Indeed, it has an evolutionary bent in its “survival of the fittest” ideal. Competition policy aligns not infrequently with less regulation rather than more.

Although competition principles have translated to the legal profession, within the last 15 years in particular, and many lawyers agree that competition in the legal services market is fierce, they have not brought with them complete deregulation. In each of the three examples discussed below, the push to apparent deregulation has been tempered by additional regulation. 

Evolution in lawyer advertising

The traditional professional prohibition on lawyer advertising was spawned by the view that active solicitation of business sits poorly with status as a profession.
 To advertise, it was said, denigrates the profession to a mere business and cheapens its image. It was also argued that advertising conveys to the community the (incorrect) notion that the profession prompts litigation for its own purposes. Indeed, as recently as 2005 a High Court judge remarked as follows:

A profession which undertakes its work in public, adversarially and competitively, in the presence of judges who supervise the whole proceedings, and may discipline its members, and whose engagement is generally by other professionals, has no need to, and should not, in my opinion, be obliged or encouraged to advertise.

In 1994 the (then) Trade Practices Commission saw the professional prohibition on lawyer advertising as anti-competitive, remarking that “restrictions on advertising can limit the flow of valuable market information to consumers with adverse consequences for competition”.
 In due course, law societies and bar associations accordingly removed their restrictions on lawyer advertising, with little in the way of resistance or regret, it appears.
 Indeed, in 2004 it was judicially observed that “[s]imply to advertise for business, that is, to endeavour to attract customers by advertisement, is an accepted part of ordinary professional life”.
 The same would most unlikely have been the subject of judicial utterance only a few short years earlier.

Yet governments that advocated freedom to advertise under the banner of promoting competition have themselves sought to rein in that freedom by way of statutory restriction. In the New South Wales, the Northern Territory, Queensland and Western Australia lawyers, statute prohibits, subject to limited exceptions, lawyers advertising for business in personal injury matters.
 Arising out of this retreat from freedom to advertise was a challenge to the constitutional validity of these initiatives. In upholding the restrictions, though, Gleeson CJ and Heydon J made the following poignant remarks:

In recent years legislatures decided that it was in the public interest that lawyers should be encouraged to adopt a more mercantile approach to the provision of legal services. Some lawyers responded with enthusiasm. Authorities appear to have been surprised to discover that, when lawyers promote their services, litigation increases.

It appears that deregulation has its costs and that competition policy cannot, so far as legal services are concerned, justify treating the legal profession the same as other businesses. Regulators cannot have it both ways; the deregulation that is part of the wholesale application of competition policy to the legal profession can conflict with other important societal goals, such as discouraging litigation. So while the freedom to advertise is premised chiefly on reducing information asymmetries, it cannot be assumed that achieving this goal obviates any cost-benefit analysis.

Evolution in practice structures

Lawyers’ wish to limit vicarious liability for the wrongs of their partners (risk management to protect “innocent partners”), coupled with competition policy reform,
 led the (then) Trade Practices Commission in 1994 to recommend that law firms be permitted to incorporate so as to limit the liability of equity holders for negligence to the extent to which each equity holder would not be jointly liable for the negligence of the other equity holders.

New South Wales, with Law Society support,
 was first to implement this recommendation, allowing law firms to incorporate under the corporations legislation as from 1 July 2001.
 Now the legal profession legislation elsewhere (with the exception of South Australia) makes equivalent provision, commencing in 2004.

But this apparent step towards deregulation has its constraints. The legal profession legislation places various regulatory controls on incorporated legal practices (“ILP”) that have few if any parallels in other endeavours. At a basic level, an ILP must have at least one lawyer-director who holds an unrestricted practising certificate, who is (or are) responsible for the management of the legal services it provides. As such, lawyer-directors must ensure that those legal services comply with lawyers’ legal and professional duties. Also, those who provide legal services on an ILP’s behalf must comply with lawyers’ professional obligations. So far as liability is concerned, partners’ joint and several liability is replaced by vicarious liability of a practice for the dishonesty of its lawyers. This is done by making an ILP vicariously liable in civil proceedings relating to certain claims if the practice would be so liable were it carrying on business in partnership.

That lawyer business structures are not entirely deregulated, but subject to statutory constraints, is no bad thing, most agree. But even within these constraints, deregulation has its price. The concern some have expressed with allowing law firms to incorporate under the Corporations Act is the pressure to take into account, in the course of providing legal services, interests beyond those of clients and the administration of justice. 

When non-lawyer investors fund and/or manage a law firm — whether as directors or shareholders — those providing the legal services face the challenge to balance the interests of clients (or customers) with those of the owners and managers. This is, at least in an historical sense, a challenge to some degree foreign to the practice of law. For hundreds of years it has been accepted that, subject to the paramount duty to the court (or, more broadly, the administration of justice), lawyers must give undivided lawyers to their clients’ interests. This, for instance, explains the unyielding application of fiduciary principle to lawyers but not other professionals.
While law firms need to be profitable to survive, the “balancing” exercise involved in an ILP with non-lawyer directors and investors is a more difficult one. There is the prospect, some fear, that decisions pertaining to the representation of clients, or broader ethical responsibilities to the court (or even third parties), could pass “by the way” if these conflict with the profit motives of non-lawyer directors and investors.

One needs to look no further than the conflicts inherent in managing public companies, including those that have been privatised. As to the latter, consider the management of Telstra. Although often presented as providing a necessary public service to the Australian community, the role of Telstra management is to make the company more profitable, and thereby increase its share price. Outside of the privatisation environment, the position of banks also highlights the conflict between providing a service to customers and a profit to investors. 

Yet we accept this conflict, and begrudgingly realise that neither Telstra nor the banks owe us as customers any duty of loyalty, nor indeed any duty to provide services at the lowest possible cost. But in the law firm context, where client loyalty is the foundation, and concepts of ethics and professionalism have, inter alia, been restraining influences on taking financial advantage of clients, one can readily perceive how uncomfortable tensions can surface via the ILP model. The pressures on increasing profitability — especially at the behest of those who owe no legal or ethical responsibilities to clients or the court, and may not understand (or even care) about these responsibilities but be solely interested in their own financial wellbeing — are likely to be real. And to assume that lawyers’ ethics will never yield to these pressures is to ignore the reality of the corporate world, and make the unrealistic assumption that lawyers, because of their training or experience or for whatever other reason, are immune from succumbing to them.

Evolution in costs deregulation
The promulgating of scale of fees and charges, especially by professional associations, is inconsistent with competition policy. The concern is that scales can be anti-competitive, being a form of price fixing. It is better, it is assumed, if the market — supply and demand — sets the cost for a good or service.

As costs as between lawyer and client (and also as between party and party), have historically been governed, or at least heavily influenced, by scales of costs,
 the legal profession has proven an easy target for competition policy proponents. However, only New South Wales has, to date, taken significant steps towards deregulating lawyer-client costs in this respect. As from 1 July 1994, statute “deregulated” lawyers’ remuneration by freeing their fees from the “price fixing” limitations imposed by the determinations of the former Legal Fees and Costs Board (except in relation to specified matters).
 

Part and parcel of these reforms were various controls aimed at preventing abuse of this deregulation, including: (1) statutorily prescribed costs disclosure obligations; (2) the statutory regulation of lawyer-client costs agreements; and (3) the assessment of costs by costs assessors, appointed by the Chief Justice from the practising profession, in place of the former system of taxation of costs by court appointed officials.

The assumption that underscored costs deregulation — that removing scales of costs and allowing costs to be determined competitively by the market would place downward pressure on legal costs — has, in the main, proven unfounded. The New South Wales experience highlights that, although some routine legal services may have reduced in cost,
 the move away from scale has prompted much legal work to be charged at an hourly rate under a costs agreement. Far from reducing legal costs, especially in litigation, it appears that costs have increased in real terms. Costs agreements, usually prescribing time charging, have become popular in other Australian jurisdictions too, even those in which scales of costs for lawyer-client charging remain generally available. That scale costs do not ordinarily reflect market rates is a reason why attacking scales as anti-competitive has proven ineffectual in reducing legal costs. Lawyers are instead invited to charge in a fashion akin to other service providers.

Again, deregulation has its price. And again, it has triggered attempts to regulate in an ostensibly deregulated environment. In addition to existing restrictons on the recovery of lawyer-client costs unique to the legal profession — for instance, taxation / assessment of costs,
 a temporal restriction on the commencement of proceedings to recover costs,
 the lawyer-client retainer being construed as an entire contract
 — it was considered apt to regulate the making of costs agreements. Beyond costs disclosure obligations, discussed below, the legal profession legislation in each jurisdiction imposes various formality requirements on costs agreements,
 and implements a broadened version of the courts’ common law power to set aside costs agreements that are unfair or unreasonable.
 The costs of no other profession or trade are regulated in this fashion.

Evolutionary upshot

The application of competition policy to the profession is premised on the notion that provision of legal services does not differ in substance to the provision of any other service within the economy. Competition, it is assumed, is therefore good for consumers and, ultimately, good for the economy. After all, this is the capitalist ideal. 

But as explained above, the deregulation inherent in competition policy — in the attempts to denude the legal profession of anti-competitive practices — is not cost neutral. While legislators may pay lip service to the deregulated competitive environment, they have implicitly recognised — as is evident from the statutory controls imposed on the “deregulated” environment — that the nature of legal services is such that the legal profession cannot be treated like any other business.

Herein lies the difficulty. While, on the one hand, regulators like to view the legal profession as any other business, they (and the general law) impose upon its members constraints aimed at ensuring that the profession does not behave like any other business. It is little wonder that in the last 15 years in particular the debate over whether the law is a business or a profession has intensified. Coupled with various judicial laments as to the profession’s “descent” into a mere business,
 it has spawned an unhealthy tension. It is also no surprise that, with this tension, there has correspondingly been a greater focus on lawyers’ ethics, and ethical instruction in particular, both at law school level and ongoing as part of (mandatory) continuing legal education.

More generally, in being treated like any other business, that lawyers adopt a more mercantile attitude to the conduct of legal practice should hardly be unheralded. And with it judges have now been willing to countenance, unlike judges only a few years earlier,
 that lawyers can, in the practice of law, be construed engaging “in trade or commerce” for the purposes of liability under s 52 of the Trade Practices Act 1974 (Cth) and its fair trading equivalents.

EVOLUTION AND COSTS
As noted above, the deregulation of lawyers’ costs has been counterbalanced by various restrictions on costs recovery. The counterbalancing effort has also been manifested by broadened, and onerous, costs disclosure obligations on lawyers.
 

I recall when, in 1995, writing the first edition of my book Lawyers’ Professional Responsibility,
 only New South Wales enshrined any costs disclosure obligation in legislation (as from 1 July 1994). Costs disclosure obligations were prescribed in most other jurisdictions but only in professional rules. In any case, these did not approach the breadth of costs disclosure obligations that, within little more than a decade, became de rigueur in legal profession legislation Australia-wide.

A (prospective) client is, it is assumed, empowered vis-à-vis a lawyer if he or she can make an informed assessment of the likely costs exposure by retaining the lawyer’s services, and is thus able to “shop around” for the best price for the services he or she wishes to receive. The assumption is that all legal services are alike, as indeed all lawyers are alike, and so an informed comparison as between multiple lawyers can be made on price. In this way, price becomes the default barometer, as it often is when, say, selecting a tradesperson or purchasing an appliance.
Some of the statutorily prescribed disclosure obligations are unlikely to prove too challenging for the lawyer. For instance, the basis on which legal costs will be calculated, the client’s rights in relation to the law practice,
 and the rate of interest (if any) that the law practice charges on overdue legal costs. 

Others, though, may prove more challenging. The legislation requires lawyers to provide (prospective) clients with an estimate of the total legal costs if reasonably practicable, or otherwise a range of estimates and an explanation of the major variables that will affect their calculation. Also, if the matter is a litigious matter, the (prospective) client must be supplied an estimate of the range of costs that may be recovered if the client is successful in the litigation, and that the client may be ordered to pay if unsuccessful.

It has been judicially observed that “the discipline of producing estimates is one of the strategies which has been adopted to contain legal costs”.
 Also, forcing lawyers to give consideration to the client’s likely costs exposure at an early stage may produce a clearer understanding between client and lawyer regarding the scope and steps involved in the retainer.

This does not make costs estimation any easier an exercise. Although there is clearly a public interest in client awareness of likely costs, the parameters of all but the simplest retainer may be stretched or contracted by multiple events outside of the lawyer’s control, a point of especial significance where a lawyer is retained to pursue a litigious matter. The challenge is exacerbated in a jurisdiction such as New South Wales, where costs are largely deregulated. It is no surprise that many lawyers are reticent to provide specific estimates, and instead focus an estimate within a broad range. But then there are limits to acceptable ranges for this purpose. In Casey v Quabba
 a statement that “[i]t is estimated the possible range of fees and costs recoverable will be between nil and $250,000 (approximately)” was held not to be a “genuine attempt to inform the client as required by the [legislation]”, and so did not meet the disclosure requirements.

Accordingly, it behoves lawyers, in making costs estimates, to emphasise to (prospective) clients that the amounts in question are mere estimates, and can be influenced by many factors. Clients should be dissuaded in any belief that the estimate is a quote, to which the lawyer can be legally bound. It is essential that lawyers review the currency of an estimate during the course of the retainer, so as to keep the client informed of any substantial changes to its quantum. On more than one occasion in the case law lawyers who have been dilatory in doing so have suffered negative consequences.
 

This is the more important because statute prescribes consequences for failing to fulfil the disclosure requirements, which include the following:

•
the client need not pay the costs, and the lawyer cannot maintain proceedings for their recovery, unless those costs have been assessed.
•
on costs assessment, the amount of costs the lawyer may recover may be reduced by an amount proportionate to the seriousness of the failure to disclose. 
•
possible proceedings for unsatisfactory professional conduct or professional misconduct.

Even though the statutory disclosure requirements are extensive — indeed more extensive that costs disclosure requirements prescribed for any other profession, occupation, trade or service provider — they are nonetheless supplemented by the general law. Under the courts’ inherent, and now statutorily implemented, jurisdiction to set aside costs agreements that lack “fairness”, there is scope for a costs agreement to be set aside for incomplete disclosure even though the statutory disclosure requirements have been fulfilled to the letter. 

“Fairness” in this context refers to the mode of obtaining the agreement, and reflects the requirement that a lawyer not “take advantage of the relationship between his client and himself or receive any benefit from an agreement into which the client has been induced to enter by reason of his reliance upon the [lawyer]”.
 Accordingly, a lawyer who makes a costs agreement with a client who fully understands and appreciates that agreement satisfies the fairness requirement.

Fulfilling the statutory costs disclosure requirements assist in fulfilling the fairness criterion. But those requirements are not a substitute for fairness because, by themselves, they do not ensure that a client understands the nature and effect of a costs agreement. The case law highlights particular dangers where costs agreements, as they often do, introduce a charging regime exceeding an applicable scale. In this context Ipp J in Brown v Talbot & Olivier observed:

[It is important] for solicitors, when entering into agreements with their clients whereby they seek to impose a costs regime different to that which they in the ordinary course would be entitled, to ensure that there is no suggestion of any overreaching on their part. In my opinion, any agreement that seeks to remove the limit imposed by the scale will be regarded as [unfair] if full disclosure is not made of the limits and benefits provided by the scale and the effect and consequences of the proposed agreement. The obligation to make a full and frank disclosure of this kind is an integral part of the duty owed by lawyers to their clients.

Failure to explain differences between scale and agreement costs, and their effect on what can be recovered under a costs order, is therefore pertinent to the issue of fairness, especially for clients of limited experience or sophistication. Indeed, in this context there is even suggestion in recent case law that, to ensure fairness, lawyers should disclose that other competent lawyers might charge less for the relevant services. Doyle CJ explained the point in McNamara Business & Property Law v Kasmeridis:

[T]he [clients] were not told that if the work to be done was costed according to the relevant scale, the level of charging was likely to be less, and probably significantly less; they were not told that there may be some solicitors who would charge in accordance with the scale, even though time charging at the rate charged was common, and some solicitors would charge more … I agree that it was not necessary for [the solicitors] to demonstrate that no other solicitor would have acted for the [clients] on the basis of charging according to the relevant scale … But the [clients] should have been advised about the difference between time charging and charging according to the scale, and should have been advised that there may be solicitors who would act for them and charge according to the scale.

The impact of the foregoing is reduced where, as in New South Wales, costs are largely deregulated. Yet it may be pondered whether the tenor of these remarks may not have a more general application, even to the extent of bringing to a (prospective) client’s attention that other lawyers may charge a lower hourly rate, for instance. Certainly one is hard pressed to think of another service provider that is, on occasion, expected to “advertise” its competitors. 

EVOLUTION AND DISCIPLINE
The occurrence of accelerated evolution has not been limited to aspects pertaining to admission to, and the conduct of, practice. It has surfaced in the context of professional discipline, namely the inquiry into when a lawyer should be the subject of professional discipline, and possibly deprived of the right to earn an income in a field in which he or she is otherwise qualified to engage. 

Structural evolution

From a “structural” perspective, the evolution, again within the last 15 years, and in most jurisdictions within the last five years, has witnessed two important leaps. 

(1)
The first is the steady reduction in the regulatory function of law societies and bar associations as professional bodies, in favour of boards constituted under statute, comprised partly by lay membership. As disciplinary proceedings have historically been the profession’s chief means of self-regulation, many of the regulation initiatives have focused here. This must be seen against the backdrop of public and governmental doubt regarding professional associations’ inclination or ability to properly address complaints, and discipline their members.

For this reason statute in New South Wales created the office of the Legal Services Commissioner — appointed on the recommendation of the Attorney-General, being a person independent of the profession who need not be a lawyer but is familiar with the nature of the legal system and legal practice — whose function includes receiving and investigating complaints regarding the conduct of lawyers.
 Statute in Queensland and Victoria establishes an office of the same name,
 with similar functions. In South Australia, Tasmania and Western Australia complaints against lawyers are directed to, and investigated by, statutorily created bodies that include lay membership.
 In the Territories complaints receiving and investigatory functions remain vested in the relevant professional bodies. 

(2)
The power to make disciplinary determinations now lies, inter alia, in general administrative tribunals, outside the profession’s control, in the Australian Capital Territory, New South Wales, Victoria, Western Australia and, shortly, Queensland.

Each of these “structural” initiatives is directed at placing distance between the profession and the disciplinary process. The community can have confidence, it is reasoned, that alleged lawyer misconduct will be properly and impartially investigated and addressed. 

Ethical evolution for conduct within practice

In tandem with greater stringency in the “character” inquiry pertaining to admission to practice, there has arguably been evolution in the expectation of the character of lawyers in practice. No doubt informed by public perception of lawyers lacking ethics, courts and disciplinary tribunals have, in recent times, ostensibly shifted the ethical boundaries. 

Two illustrations of conduct that have recently surfaced on the ethical radar serve to illustrate the point so far as conduct within practice is concerned. The first relates to misleading conduct in the course of negotiating on a client’s behalf. Many believed that the very nature of negotiation — with its attendant posturing — meant that lawyers could not realistically eschew all misleading impressions, so that the ethical proscription on misleading behaviour would not apply in the context of negotiations. Indeed, there were some who maintained that lawyers were obliged to misrepresent in negotiation if this best served clients’ interests.

Until 2006, there was no recorded instance of a lawyer being disciplined for misleading conduct in the course of negotiating on a client’s behalf. A reason for this may have been that misleading statements or impressions did not come to light in view of the secrecy inherent in the negotiation environment. But it would be most surprising that, in view of the thousands of negotiations lawyers conduct on their clients’ behalf in any given year, no misleading statements or impressions had come to light before 2006.

The first recorded instance of disciplinary sanction in this context arises out of the Queensland Legal Practice Tribunal’s decision in Legal Services Commissioner v Mullins,
 where a senior Queensland barrister was disciplined for misleading conduct in the course of a mediation. The barrister represented a quadriplegic client seeking damages from an insurer in settlement negotiations. He did not disclose to the insurer that the client had been diagnosed with cancer, which in turn reduced the life expectancy estimate that factored heavily in calculating the value of the claim. The barrister instead conducted the mediation on the basis of the original life expectancy estimate, and the matter was settled on that basis. 

Before the tribunal the barrister maintained he had done no wrong. He characterised the compromise negotiations as “commercial”, conducted on a tacit, common assumption that, in deciding whether to settle, the parties would rely exclusively on their own resources and information. There would not, it was argued, “have been a reasonable expectation that influential information communicated during the negotiations would not knowingly be false”. 
These contentions the tribunal described as “at first blush startling”.
 Byrne J found the barrister had “intentionally deceived” the insurer’s barrister and the insurer’s representatives,
 and found him guilty of professional misconduct. He was reprimanded, and ordered to pay a fine equating to his fee for the mediation ($20,000), thus ensuring that he did not profit from his own wrong. The Queensland Court of Appeal noted, referring to Mullins, that “[p]robity is essential to the utility of mediation as a form of alternative dispute resolution”.
 The barrister’s instructing solicitor was subsequently also disciplined (including by way of a $15,000 fine), the tribunal remarking that by remaining silent at the mediation he had “practised a fraudulent deception”.

The second illustration relates to lawyer confidentiality. It has been accepted from the earliest times that the lawyer-client relationship is one of confidence, which translates into a duty to maintain inviolate clients’ confidences. 

Notwithstanding the long-held centrality of confidentiality to the relationship between lawyer and client, it is remarkable that instances where breaching confidentiality has formed the chief foundation for a lawyer being disciplined have been few and far between. That is, until the last three years or so. Out of the high profile events surrounding the one client (Schappelle Corby), two lawyers — one a barrister and the other a solicitor — in different jurisdictions have been disciplined for disclosing confidential information without the client’s consent. The cases also highlight the dangers arising out of lawyers making media comments concerning cases in which they are or have been involved.

In Legal Services Commissioner v Tampoe
 the respondent lawyer was engaged to assist Schappelle Corby’s Indonesian lawyers. What led Atkinson J, sitting as the Queensland Legal Practice Tribunal, to find the respondent guilty of professional misconduct, and order that his name be removed from the roll, were two findings. The first was that, in a television interview, the respondent disclosed information pertaining to the Corby family’s past criminal convictions, which he had received from the client’s sister in confidence as part of the retainer. The second arose out of the respondent permitting a television crew filming a documentary about the case to shadow him, during which he made multiple statements defaming the client’s family (including that the family was “the biggest pile of trash I have ever come across in my life”), and conveyed the impression that the “baggage handler’s defence” was concocted.
The conduct of a barrister, Mark Trowell QC — engaged at the instance of the Australian government, on a pro bono basis, to assist Schappelle Corby’s Indonesian lawyers — did not reach the same level of perfidy. Yet it again displayed a lack of sensitivity to the confidentiality of information secured in the course of the retainer. The barrister made disclosures to the media about a proposal to bribe the Indonesian judiciary, and criticised the client's foreign legal team. The Western Australian State Administrative Tribunal found that the motivation for these public statements “was in part the pursuit of the [respondent’s] dispute with the Bali legal team ... and the practitioner's interest in promoting himself in the media as an expert, approached by the government, whose pro bono services were not being availed of”.
 These breaches of confidentiality led it to find the respondent guilty of unprofessional conduct, and to order that he be reprimanded.
 It also led the Western Australian Bar Association to modify its professional rules to restrict media comments by barristers to “off the record” comments unless made with the consent of the President of the Bar Association.

Although the circumstances surrounding the Corby case were unusual, these disciplinary decisions may highlight an increased sensitivity to issues of confidentiality. That each lawyer seemed to relish the public notoriety, and in this sense made the impugned disclosures ostensibly in his self-interest, may also have influenced the decision to pursue the disciplinary proceedings.

Ethical evolution for conduct outside practice

The ethical boundaries have also shifted, and become more stringent, regarding lawyers’ conduct outside the course of practice. Prima facie, it could be argued that a lawyer’s behaviour outside practice should not be relevant to his or her status as a professional, and that “professional” misconduct should focus on behaviour engaged in within the course of professional practice. But from early times the courts have recognised that the term “professional” here is to be viewed more expansively. Professional disciplinary proceedings are not solely designed to protect the community from errant lawyers, but serve a related aim to protect and preserve the profession’s reputation. The latter is jealously guarded here for fear that, were it tarnished, the public would lose confidence in the administration of justice.
 This may occur if, for instance, a lawyer, outside the course of practice, displays a consistent disregard for the law or its authority. Those whom the profession allows to remain in its membership, and the disciplinary response to proven personal misconduct, is a representation to the public of its (lack of) commitment to personal integrity in its members. 

A useful illustration of the evolving ethical dynamic is the changed attitude to lawyers who shirk their tax responsibilities. In the late 1990s a television current affairs program “blew the lid” on barristers who had not paid tax for years, some of whom had sought refuge in bankruptcy once the taxation authorities caught up with them. At the same time, it was not unusual that assets had been built up in the names of barristers’ family members.

Only then did bar associations and law societies see this as a potential disciplinary issue. Commencing in 1999, bar associations in particular pursued disciplinary cases against lawyers who failed to fulfil their tax obligations. A leading statement of the evolving attitude, and the newfound seriousness with which tax indiscretions are viewed from a disciplinary perspective, is that of Mason P in New South Wales Bar Association v Hamman, who said:

I emphatically dispute the proposition that defrauding “the Revenue” for personal gain is of lesser seriousness than defrauding a client, a member of the public or a corporation. The demonstrated unfitness to be trusted in serious matters is identical. Each category of “victim” is a juristic person whose rights to receive property are protected by law, including the criminal law in the case of dishonest interception. “The Revenue” may not have a human face, but neither does a corporation. But behind each (in the final analysis) are human faces who are ultimately worse off in consequence of the fraud. Dishonest non-disclosure of income also increases the burden on taxpayers generally because rates of tax inevitably reflect effective collection levels. These explain why there is no legal or moral distinction between defrauding an individual and defrauding “the Revenue”.

The barrister in Hamman had pleaded guilty to five charges of knowingly understating income to obtain a benefit and defrauding the Commonwealth, the understatement exceeding $600,000 in three years. The understatement was caused by his practice of paying creditors by endorsing for payment cheques received for his fees without any banking record of receipts. Mason P feared that the barrister’s behaviour had jeopardised the profession’s reputation and standing, and concurred with the view that a court should not permit the public to gain the impression that lawyers flout revenue laws or that it tolerates or belittles the seriousness of crimes against the revenue.
 The proven misconduct and conviction, Mason P found, established his unfitness to practise and thus his removal from the roll.

But perhaps the most outrageous example under this banner is that recorded in New South Wales Bar Association v Cummins.
 There the barrister was struck off for not lodging a tax return, or paying tax, in 38 years of practice. Spigelman CJ, with whom Mason P and Handley JA concurred, characterised the barrister’s conduct in the following terms:

The key admission in the statement of agreed facts is that for thirty-eight years, Mr Cummins did not lodge any taxation returns relating to his professional practice, or for any other personal income. This failure was an inexcusable pattern of illegal conduct in complete defiance of his civic responsibilities … For almost four decades, Mr Cummins took advantage of the full range of public services made available by taxation, not least in the provision of the court system in which he earned his income. He left the burden of all of this to his fellow citizens. Throughout the four decades he engaged in the rank hypocrisy of advocating that other people should perform their legal obligations, while systematically refusing to perform his own.

Apart from it being remarkable that the barrister managed to evade the scrutiny of the Australian Taxation Office for essentially his entire practice career, it is also remarkable that it is only in the last decade or so that the profession has seen fit to characterise tax avoidance as a disciplinary issue. The regulatory response was swift, once these issues came to light. Now the legal profession legislation in all jurisdictions except South Australia explicitly brands conduct in respect of which there is a conviction for a tax offence as capable of being unsatisfactory professional conduct or professional misconduct,
 and requires a lawyer convicted of a tax offence to inform the relevant regulatory body, and to give a written explanation as to why he or she remains a fit and proper person to hold a practising certificate.

IS EVOLUTION TRUE?
Today I am unable to proffer a definitive statement as to the accuracy or otherwise of the theory of evolution. But I can state that the legal profession has undergone, in recent times, what can be described as a process of accelerated evolution. After over a century of relatively gradual evolution, the profession facing the practising lawyer today has rapidly evolved into one that is, in many ways, a different animal to its forebear.

As appears from the preceding discussion, the evolutionary landscape has extended all the way from admission to practice to removal therefrom, as well as almost everywhere in between. So long as issues pertaining to ethics, competence, competition and cost vis-à-vis the legal profession remain heavily charged in the political sphere, the evolutionary chain will continue to develop links.

What the future is likely to bring is nationalisation in addressing the above issues. Notwithstanding the recency of new legal profession legislation across Australia, its lack of uniformity has led the Federal Government, via the auspices of the Council of Australian Governments (COAG), to take steps to draft uniform laws regulating the legal profession by May 2010.
 A concern is that, with up to 55 different regulators across the country, and different practices in different jurisdictions, impediments to a “seamless” national economy remain. Last year the present Chief Justice of the High Court, to this end, poignantly observed that:

[t]oday Australia’s population comprises 21 million people. This is the population of New York State. It seems ridiculous to think of anything less than a national profession and a national judiciary, albeit within the framework of a working federation which retains a useful pluralism. A national body to represent the concerns of the profession is logical and indeed necessary.

Placing the relevant regulatory issues under a national banner, rather than being addressed haphazardly and inconsistently on a state-by-state basis, will more likely accelerate the evolutionary pressures than contain them. It follows that the apex of the evolutionary tree yet awaits the legal profession.
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