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The Australian Law Librarians’ Association (ALLA) (formerly the Australian Law Librarians’ Group) was formed in 1969, and incorporated in 2001.  It has more than 700 members from all Australian jurisdictions and represents librarians and information professionals in a range of Australian law libraries, court, academic, government, law firm and professional associations.
The Association aims to promote a network for Australian law librarians, provide forums for continuing education, advocate on behalf of the interests of law libraries and promote access to legal information within the wider community.
Background
The Legislative Instruments Act (LIA) has been in force for over three years now and the main concerns of our members relate to coverage of the Act and the ability to access Legislative Instruments (LIs) in a quick and reliable way.

Before the act came into force, regulations were available in both print and electronic formats. Printed copies of numbered regulations were available in loose and bound volumes with loose indexes which were bound in the annual volumes. Electronic copies of regulations back to about 1979 had been available on ScalePlus and its predecessors and, from about 1997, were also available on the Australasian Legal Information Institute (AustLII) website.  Both of these websites provided relatively quick and reliable access to regulations, both in browse and search modes.  Explanatory Statements to regulations also began to be published on both websites, although coverage of these goes back to only 1991.
Other instruments, such as determinations, were notified and sometimes published in the Commonwealth of Australia Gazette.  The Government Notices, Special and Periodic Gazettes became available online through the Attorney-General’s Department (The Department) website in about 2002, thereby enhancing access to LIs.  Those LIs not published in the Gazette were available while in print from the issuing agency or a Government bookseller and were deposited in the National Library under the legal deposit provisions of the Copyright Act 1968.
The main advantage of the LIA has been to provide a central electronic repository of those instruments which had up until then been difficult to access. It is unfortunate therefore that the Department decided to cease publishing regulations and acts on ScalePlus, which worked well, and decided on an ambitious project to publish all its legislation on a new platform called ComLaw. This project was developed with minimal consultation from key users such as law librarians and after three years still does not provide the speed and functionality of ScalePlus. In addition, some files of instruments still have not been migrated from ScalePlus to ComLaw, thereby adding to confusion.  It would be fair to say that since the LIA came into force, although some LIs (the lesser used ones) are easier to find, the vast majority of Commonwealth legislation (Acts and regulations) are less able to be located owing to the choice of a poor performing platform.  In the meantime, many users still use AustLII to locate Commonwealth legislation.
In addition, the publication of numbered regulations has been downgraded, with the Department unilaterally abandoning its publication of bound volumes of regulations (despite protests from this association amongst others), which will inevitably result in broken sets around the country, as has happened to those collections of Explanatory Memorandums to bills.
Because of the problems previously mentioned with ComLaw and the incomplete migration of material from ScalePlus, it is sometimes difficult to see how the LIA is operating and to evaluate its effectiveness.  Just trying to work out where a category of instruments may be electronically published, if at all, can be difficult.
Specific comments about LIA are made below and we have attempted to list them under the most relevant question asked in the Review’s Issues Paper.

Question 1.
Is there a need to provide greater clarity about what is, or is not, a legislative instrument?  If so, what should be done to improve clarity and resolve doubt?

There is a need to widen the definition of a LI to include all instruments of a legislative nature made by the Australian Government. At the moment some categories are excluded, for example, instruments made under Letters Patent.  There does not appear to be any reason for these omissions and we recommend that the Act be amended to include all instruments of a legislative nature made by the Executive and the Governor-General.

In general, it is extremely complex for a person to find out what is an LI. The exemption provisions in s. 7 are particularly complex and give a long list exempting various instruments without any explanation or reason. A further complication is that s7(1)(b) allows any Act to state that an instrument is not an LI. This means that a person needs to look at two Acts to discover what is an LI.  At least before the LIA you usually looked only in the principal Act to discover publishing instructions for its instruments.
It is not clear, for example, why Defence Instructions made under s.9A of the Defence Act 1903 are not LIs. From an access point of view, they are not published on the Dept of Defence website yet some are legislative in character such as the one declaring ownership rights over war relics (Defence Instructions (General) LOG 07-17 (2002)).
Question 9.
What else could and should be done to promote and encourage high standards in the drafting of legislative instruments?

Ideally, the date of registration should be published on the LI itself.  If a printed copy or an electronic copy is printed the item does not currently include the date of registration. Just as Acts contain the date of royal assent, so should LIs display the date of registration.
At the very least, it is also recommended that a note be added to the commencement section indicating what registration details are and where they may be found. Some LIs give this information but many do not.  It is currently assumed that such information is widely known when it is probably not.

Question 10.
What (if any) further action is necessary to encourage high standards in the preparation of explanatory statements and compilations?

The standard of compilations could be further enhanced if the drafting were done in such a way that the HTML markup could identify the Notes heading.  The way ComLaw displays the contents of the HTML version of a compilation means that the Notes heading is usually missing in the left hand side contents frame.  This makes it difficult for users to locate the Notes.
In general, the Association considers that drafting standards for LIs should be uniform across all agencies and that the Department issue guidelines and conduct regular reviews to ensure this.  In particular, notes added to explain features of an LI (such as registration details) should be uniformly added and in the same place.  It has come as a surprise to some of our members that compilations of LIs are not prepared by the Department, as compilations of Acts appear to be.
Question 11.
Should rule-makers be required to make documents incorporated by reference available to the public, and if so, how?  Does the incorporation of documents such as Australian or international standards raise any issues?
Referencing of documents in legislation does cause problems as the instruments which do this are obviously not complete statements of the law in themselves.  After spending considerable effort to identify legislation (which sometimes is not very easy), users then find that they need to obtain another document in order to understand and comply with the instrument.  A recent example brought to our attention was a referenced item of which even the administering department could not find a copy.  It is difficult to understand why agencies cannot draft their own standards and guidelines based on the reference documents and incorporate these into the legislation.  Amendments could be quickly included given the relative ease with which LIs may be amended (as opposed to Acts of Parliament).  
Failing this, agencies should negotiate with copyright owners for a public domain version to be prepared which could then be linked to from the LI.  It would be incumbent on the administering agency to ensure that the public domain version and its address were at all times kept current.
Referenced material not in copyright and available in the public domain should also be maintained on the agency website or on FRLI as long as the legislation is in force with its current address entered on the LI.

Question 15.
How quickly should rule-makers be expected to lodge compilations?
Ideally compilations should be lodged within a reasonable time after amendments are made. If not, a notice of what amendments are not included should be placed on FRLI.
Question 15.
What protections should there be for individuals or bodies that have relied on FRLI information that is later found to be in error or incomplete?
Under s22(1) FRLI is “taken to be a complete and accurate record of all legislative instruments that are included in the register.” We take this to mean that FRLI provides the authorised version.  However, the issue of protection for inaccuracy relates just as much to printed Acts as to FRLI, and if any amendment is to be made, it should relate to both FRLI and printed Acts.
Question 17.
How effective has FRLI been in improving public access to legislative instruments?

Since 2005 FRLI has not been an improvement in delivering electronic copies of regulations. As noted above, there is a general perception that ScalePlus provided quick and reliable access to regulations. FRLI has not been as good as ScalePlus in this regard.   Users frequently give up with FRLI and go to AustLII to access regulations. Even if a user persists with FRLI and its slow response time, the search facility is so unreliable that a second search on AustLII is usually required. Bound volumes and their indexes provided access in print format.  Except for those requiring authorised copies FRLI has not been very effective at all for access to regulations.
For LIs other than regulations, FRLI has provided a central repository which did not exist before 2005. Notification of instruments through the online Gazette was becoming much easier to find, although published copies were difficult to access especially if they were out of print and had not been deposited in the National Library.  For those who have the patience to use FRLI, these instruments are much easier to locate.  However, until FRLI is much more reliable and easier to use, parallel publication on either AustLII or agency websites should take place.
There is also a perception that perhaps too much reliance is placed on electronic publishing at the expense of printed copies. Given the problems with FRLI, it is a pity that numbered LIs other than regulations appear not to be published at all, let alone in bound volumes with indexes.  As noted earlier it would also be useful if regulations could be printed with their registration dates.
Question 18.
Is there any particularly useful legislative material extending back to 1901 which should be included on FRLI databases to the extent possible? 

Given the continuing problems in accessing current material on FRLI, both through functionality, omissions of certain LIs in force, as well as the exemptions under the LIA, there is a certain reluctance to suggest that even more material be added to FRLI.  Assuming all current LIs defined by the LIA are eventually included and the functionality of FRLI improves, the following categories of material could be included.

1. Explanatory Statements to LIs.  Currently FRLI and ScalePlus have Statements from 1991 onwards. Public access to Statements before then is limited, with a microfilm of Statements from 1981 available in the National Library, with their originals in the Attorney-General’s Dept Library.  Unfortunately Statements published before 1981 appear not to have been deposited in the National Library.  Given that such extrinsic material is valuable in interpreting legislation, it would be useful if Statements before 1991 could be identified and published on FRLI. Given that the Attorney-General’s Department amended the Acts Interpretation Act to allow extrinsic materials to be used in the interpretation of legislative instruments, then the Department has some responsibility to identify and publish that material. At the moment libraries bear a considerable workload trying to locate this type of material.
2. All amendments to current compilations and their Explanatory Statements.
3. Remaining numbered LIs since 1901. Even though they have been mostly repealed, these are required for historical policy and legal research. At the very least, the Department should extend the coverage of its Statutory Rules Table 1903 [to date] to include all repealed Regulations, so that libraries without full sets of regulations can identify historic regulations.
Question 19.

What could and should be done to enhance and to ensure the longevity and interoperability of legislative databases such as FRLI?

Common standards and platforms with other jurisdictions would assist those who need to research across more than one jurisdiction.  ComLaw/FRLI is not easy to use because of reasons listed above as well as use of terminology known only, it appears, to the Department staff. Using ComLaw as well as other legislation databases, especially those without browse facilities, can be very frustrating with material being missed.  This is one of the advantages of AustLII which may not be as comprehensive or current as government websites but has proven to be very user friendly, and makes cross jurisdiction searching quite simple. 
The linking of related documents is an excellent improvement in ComLaw over ScalePlus and it is hoped that this will continue and perhaps be expanded so that, for example, Bills are linked to their Acts.

Searching of Explanatory Statements as a separate file is not easy to do and it would be helpful if this could be made easier.

Being able to link permanently to sections of the latest compilation was a feature of ScalePlus and is still a feature of AustLII.  This feature should be reinstated as soon as possible as it is particularly valuable.
Question 20.
Who should bear the cost of publishing legislative information and of any ‘value added’ services associated with it? Why?

The Government is mandated to publish electronically its legislation and related documents in the Department of Finance and Deregulation, Web Publishing Guide, Online Content Requirements (http://webpublishing.agimo.gov.au/Online_Content_Requirements).  As such, the Government should bear the cost, whether it be borne by a central agency such as the Department or spread among contributing agencies.  It is difficult to comment on the provision and cost of ‘value added services’ without seeing examples and proposals.  At the moment legislation annotators are published by commercial publishers and AustLII is moving towards integrating its court decisions with legislation (the Noteup facility) so that this information may be found more quickly.  For the time being, it would probably be best if the Department concentrated on making FRLI more user friendly, functional and more reliable before embarking on more ambitious add-ons which for the foreseeable future should be left to commercial publishers.
The Association is firmly of the view that government information, especially legislation, should be made freely available to all users. 
Question 24.
What else could and should be done to give the public better notice of legislative instruments coming into effect and/or to synchronise their commencement?

There have been a few unfortunate examples of agencies publicising LIs before they have been registered, thereby leaving the public without access.  It would be desirable for guidelines to be issued so that agencies issue press releases after LIs have been registered and not before.
Question 44.
Would there be merit in integrating other gazette notices into ComLaw/FRLI?

There are several notices published in the Gazette made under legislation but which are not legislative in character and therefore do not come within the scope of FRLI.  These should be accessible through the printed and online Gazettes, which are searchable.  There is merit in publishing all Gazette notices made under legislation on a central repository such as ComLaw but this would probably not be a priority, given the problems with ComLaw at the moment and the fact that they should already be accessible online through the Gazette.  Once ComLaw is improved, however, the Association would welcome efforts being taken to provide centralised access to all gazetted information.
Question 46.
Do you have any other issues or concerns about what the LIA does or should do? If so, what?

The contact telephone number for FRLI enquiries is difficult to find on the ComLaw website. On the ComLaw home page under “Contact us”, it gives a ComLaw telephone number but when you use this, the ComLaw help desk says that for FRLI enquiries you need to call another number.  When you go to the FRLI page there is no contact number, except the ComLaw contact number you started with which is listed in the left contents frame under “Contact us”.

Tables and Indexes.  Historic and, to a certain extent, current legislative research depend heavily on the various indexes and tables published over the past hundred or so years.  Historic information is frequently used by lawyers, and is especially essential in litigation. As mentioned in our comments under Question 18, it would be of considerable benefit if a single table of regulations issued since 1901 could be listed in the one table, showing all reprints and amendments and repeals.  Much of this information has been compiled for Acts (Acts Table 1901- [to date]) and it is difficult to see why this has not been done for regulations.
There appears to be no consolidated table of Select Legislative Instruments made since 2005.  ComLaw has published annual tables from 2005 to 2008 which now means that people need to consult 4 indexes for information after 2004.  It is to be hoped that the Statutory Rules Table 1903-2004 will be updated to include material made after that date.
Terminology.  It is not clear why the Department changed long standing terminology when the LIA was enacted.  Users have had to cope with a confusing array of changes since 2005 with changes to the platform and procedures for notifying and publishing delegated legislation.  In addition, there have been changes to the terminology used by the Department to describe long standing legislative terms.  It is not clear, for example, why the term Statutory Rules was abandoned after one hundred years, and replaced with Select Legislative Instrument, especially as the LIA does not prescribe this term. 
On the other hand, it is unclear why the Government continues to use a bewildering array of terminology to describe its LIs.  Some are called regulations, while others are called by a variety of terms such as determination, rulings etc.  Rather than increasing the terms used to describe delegated legislation it would be much preferable if they were all called by a single term, eg legislative instrument. One only has to look at the categories of LIs listed on FRLI to see the different terminology used and the difficulties created for searchers.  
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